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STATEMENT OF QUESTIONS PRESENTED 
Ts Whether it was error to admit into Evidence a statement signed by 
the appellant over three hours after she made admissions which established 
probable cause; which written statement was completed only after appellant 
was brught from homicide headquarters back to the scene of the killing to 
reenact the incident and to pick up the alleged murder weapon; and ‘during 
which period the record shows a mmicipal court judge was know to ‘be or 
should have been known to be available. 
II. Whether the government has met its burden of proof payons a rea- 
sonable doubt where its rebuttal psychiatric witness agreed with the psy- 
chiatric diagnosis of defense psychiatrists that the defendant wes} a 


sociopath of a dissocial nature but classified this as an environmental de- 


fect rather than a mental illness or defect but edmitted that the distinc- 


tion was a close one to make and that he himself had e difficult time coming 
to a decision on the matter, and when in fact the government's psychia- 
trist within the year classified sociopathy as a mental illness in another 


proceeding before the District Court. 


TABLE OF AUTHORITIES 


es: 


Carter v, United States, 102 U.S. App. D.C. 227, 
252 F.2d COS (1957) .cccccccccccccccccccscccccccces 


Douglas v, United States, 99 U.S. App. D.C. 232, 
239 F.2d 52 (1956) ..ccccccccccccccccccccscccccocoes 


Fielding v, United States, 102 U.S. App. D.C. 167, 
251 F. 20 878 (1957) ccccccncccccccccccccseccccones 


Hopkins v, United States, 107 U.S. App. D.C. 126, 
275 F.2d 155 (1959) cccccccccccccccccccscsccscccsces 


Isaac v, United States, 109 U.S. App. D.C. 34, 
284 F.2d 16& (1960) .cccccccccccccccccnccvcvcccccess 


Mallory v, United States, 354 U.S. 449 (1957) wosccccccccccess 
Naples v, United States, No. 16436, May 8, 1962. wcecccccccece 


Seattervhite v. United States, 105 U.S. App. D.C. 398, 
267 F.2d 675 (1959 SOROS SSSSSSSSSSSOSSHSSOSSESESE® 


Sawyer v, United States, No. 16536, decided April 19, 1962... 


Simpson v. United States, No. 16392, decided 
February mee 1962 .cvccccccccccvcccccccoessenesesesee 


v ited Stetes, No. 16793, decided 
May As 1962 . cecccccccccsccccecccccesceseeeseeeeeee® 


Wright v. United States, 102 U.S. App. D.C. 36, 
250 F.2d 4 (1957) ccccccccvcccccacnccccccccccossens 


Rules: 


Rule 5(a) Federal Rules of Criminal PLOCedure.cececcccccccsely Fy 12,13 


% Cases and authorities chiefly relied upon are marked with asterisks. 


INDEX 


JURISDICTIONAL STATEMENT ..cccccceccaceccecocscocscsccccsscsseses 
STATEMENT OF CASE... ccccccccccccccccvcccocsccccscccssasccrcssres 
STATEMENT OF POINTS... .cccccvccccccccccacccccccccerscossscesscees 
SUMMARY OF ARGUMENT... .cccccvcccccccccccccccncccccvcscssascveses 


ARGUMENT .. ccccccccccwccccccscceccesesvsseescsssosessseseroen eee 


I, ADMISSION OF APPELLANT'S SIGNED STATEMENT 
INTO EVIDENCE WAS PREJUDICIAL ERROR....cccccccece 


IZ, THE GOVERNMENT'S PSYCHIATRIC EVIDENCE IN 


REBUTTAL WAS NOT SUFFICIENT TO OVERCOME 
GOVERNMENT'S BURDEN . cccccccccvcccccccecscsecncors 


CONCLUSION ..cccoccccccccccccanscosssecscossersosesseseesossoren® 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,019 


ELSIE V. JONES, Appellant 
Ve 
UNITED STATES OF AMERICA, Appellee 
Appeal From The 


United States District Court 
For the District of Columbia 


Brief for Appellant 


Jurisdictional Statement 
Appellant was tried for manslaughter in the District Court 


on February 9, 1962 and sentenced from four to twelve years. She was found 
guilty of manslaughter by a jury verdict on February 12, 1962, A motion 
for a new trial was denied on March 12, 1962, Jurisdiction was in the 


District Court by 22 D.€.c. 2405. Jurisdiction 
is vested in this Court by 28 U.S.C. 1291. 


STATEMENT OF THE CASE 
The appellant was found guilty of manslaughter by a jury ver- 


dict on February 12, 1962, The alleged killing took place in front of 
1323 Vermont Avenue N.W. early in the morning of July 3, 1960. Prior to 
this trial the appellant had been found guilty of manslaughter at an earlier 
proceeding but had been granted a new trial pursuant to an order of this 
Court dated June 30, 1961, when it was discovered that she had not been 
represented by a member of the bar, L.A. Harris, but rather one Daniel 
Jackson Oliver Wendel Holmes Morgan who had represented himself as ‘an at- 
torney and member of the bar of the District of Columbia, when in fact 
he was not. Her first sentence was from one to four years. 

The Appellant was retried before Judge Tamm of the District 
Court on February 9, 1962, and sentenced from four to twelve years, It 
is from this judgment that she appeals. 

The evidence given at the trial indicated that the eppelient 
was married on July 2, 1960 (Tr. 302~303 J.A. ) and a wedding 
reception was held at her home, 1323 Vermont Avenue, apartment 6. Early 
on the morning of July 3, 1960, the deceased Claude Smith with his common= 
law wife, Dorothy Banks, came to the apartment (Tr.718,.302+303,° SA. ). 
Sometime thereafter the deceased and one Charles Brown, the appellant's 
nephew, began an argument (Tr. 19, 306, JA. ) which was interrup- 
ted for about forty-five minutes when Miss Banks and the deceased went 
back to their apartments (Tr. 20, 306, JA. ). When they returned 
smith invited Brown outside to settle the matter (Tr, 307. JA. — ). 
Brown aid so although the appellant told him not to, because the deceased 
"always cerried an old rusty pistol." (Tr. 227. J eA. ). Nonetheless, 


Brown went out and sat in the backseat of Smith's car; Miss Banks and Smith 
were seated in the front (Tr. 24, JA. ). The argument contimed 
when Smith hit Brown with a bat and something that rattled (Tr. 25, 228. 
TA. ). Brown jumped out of the car (Tr. 26, JA. ) and Smith 
jumped out after him and continued to strike Brown (Tr. 229. JA. ). 


Then Smith began to shoot Brown with a gun (Tr. 230. JA. ). The ap- 


pellant heard the shots and heard Charles Brown's girlfriend holler for 


her to come (Tr. 308, J.A. ). The appellant grabbed a butcher imife 
and put it in her dress because she "kmew the kind of man Claude Smith 
was." (Tr. 308, JA. ). When appellant first reached the side- 
walk she saw the deceased, Smith, holding a gun and shooting at her nephew, 
Brom, She tried to talk Smith out of shooting Brown, but instead Smith 
aimed the gun at her, The gun snapped. (Tr. 232, 309-310. JA. ). 
Smith ran to the car and Charles fell or lunged by the car (Tr, 310. 
JA. ). The appellant, fearful that Smith was after some other wea- 
pon and frightened that Smith would run over her nephew, jumped into the 
car, jumped to the front seat and stabbed him (Tr. 312. JA. ). 
Smith jumped out of the car and ran down an alley in the rear of 1327 N 
Street. He fell about one hundred and fifty yards (Tr. 67. JA. ) 
from the car. His gun, a 22 caliber automatic, was found in the same 
alley in the rear of 1327 N. Street (Ir, 162, 167. JA. ), about 
fifteen feet from where the deceased fell (Tr. 162, JA. ). 
This was the same gun which the deceased's wife had testified that Claude 
Smith owed. (Tr. 35, JA. ). 

The police arrived at the scene about 3:25 (tm, 66 JA. ). 


Several people, including appellant, were taken to police headquarters for 
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questioning and arrived there about 4:10. (Tr. 68-69. JA. ). 
Appellant was not arrested (Tr. 68. JA. ) although at the scene, 
the deceased's wife, Dorothy Banks, had accused appellant of shooting 
Smith (Tr, 82 JA. ). Appellant was put under interrogation 

by Officer Cahill approximately five minutes after her arrival at the 
station (Tr, 73 JA. ) and about 4:23 she made oral admissions 
that she had killed Smith. Questioning was continued by Detective Ser- 
geant Zazanis (Tr. 7% JA. ). Private Harned was also present. 
About 5:00 or 5:30, Officers Cahill and Harned took the appellant back 


to the scene of the accident where the Imife was recovered and they all 


returned to the police station within the hour (Tr. 77-78, 103-104, 


JA. ). While there was some testimony during the trial that the 
written testimony was being taken immediately after the oral admission, 
Sergeant Zezanis admitted that between the admissions at 4:25 and the 
5:30 excursion, nothing had been put on paper (Tr, 111 Be 

During the trial, Officer. Cchi11 and Sergeant Zazanis each testi- 
fied twice as to the admissions made by the appellant (Tr. 73-76, 99-102, 
140-14,175, 176-178 TA. ). ‘he written statement was 
admitted over defense objection (Tr. 183 JA. ). Defense had 
argued a violation of Rule 5 of the Federal Rules of Criminal Procedure 
in that the police did not bring the defendant before an available mmi- 
cipal court judge without unreasonable delay (Tr. 92-95, 124-26). 

The written statement was substantially similar to the oral ad- 
missions testified to by Officers Cahill and Zazanis except in one impor- 
tent particular; it contained a scntence not mentioned in the oral admis- 


sions“ "When I grabbed Charles, Claude ran to bis car and jumped in and 


tried to make a getaway." (Tr.187 JA. ) (Emphasis supplied.) 
Defense called Officer Cahill who gave testimony on this matter for the 
third time, Cahill was asked whether notes he had taken indicated the 
appellant had ever testified that she struck at deceased because the de- 
ceased was getting away from the scene, Cahill answered that he saw no~ 
thing in his notes to that effect (Tr. 221-222 JA. ). 

At the trial, appellant presented two psychiatrists from Saint 
Elizabeths Hospital as witnesses to give testimony on the issue of insanity. 
Dr. Cairo testified that the defendant was suffering from a dissocial . 
reaction which he classified as a mental illness (tr, 24-4 17 A. ). 

As the doctor who was most personally connected with the case at Saint 
Elizabeths, he gave an account of the factors which he took into considera~ 
tion in reaching his diagnosis (Tr.24WA.A. )} He further testified 


that the crime of which defendant was charged was a product of the men- 


tal illness (Tr.249) JA. ). 


Dr. Dobbs, the second defense psychiatrist, agreed with the diag- 
nosis of Dr. Cairo. Dr. Dobbs testified that the defendant was suffering 
from a sociopathic personality of a dissocial nature; he further testi- 
fied that the crime of which the defendant was charged was probably the 
product of the mental illness (Tr.264-233 3.A. ). 

In rebuttal, the government offered the testimony of Dr. Harris, 
also from Saint Elizabeths (Tr.359 JA. ), and two police officers 
who had arrested and questioned the appellant the nignt of the alleged 
killing, Dr. Harris testified on direct examination that in his judgment 


the appellant was not suffering from a mental illness or defect (Tr. 353 
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JA. ). On cross examination, he admitted that he agreed with the 
psychiatric diagnosis of the psychiatrists offered by the defense that the 
defendant was a sociopathic personality (Tr.35 +| JA. )i Asked in 
whet manmer he disagreed with defense psychiatrists, he stated that it was 
a matter of classification; he did not classify sociopaths as guttering 
from a mental disease or defect but rather from an environmental deficiency 
(a3 5 aA. ). He admitted that the distinction was a very | aicei- 
cult one to make and that he himself had had a very difficult time in de- 
ciding that the defendant's illness should not be classified as a mantel 
iliness or defect (Ir.3¢9 JA. ). 

After the jury had rendered its verdict, defense counsel acciden- 
tally discovered that Dr. Harris had testified in another proceeding within 
nine months of this proceeding that a patient at Saint Elizabeths Hospitel 
was suffering from a sociopathic personality and in that proceeding, » Dr. 
Harris classified sociopathy as 2 mental disease or defect. Defense counsel 
brought this information to the attention of the trial judge at th: ‘motion 


for a new trial (Tr. JA. ), but after taking the matter under 


advisement the court ruled against aefendant's motion on March 12, 1962. 


Py fe 


RULES INVOLVED 


Rule 5(a) of the Federal Rules of Criminal Procedure reads as 


"(a) Appearance Before the Commissioner. An officer ma- 

king an arrest under a warrant issued upon a complaint 

or any person making an arrest without a warrant shall 

take the arrested person without unnecessary delay before 

the nearest evailable commissioner or before any other 

nearby officer empowered to commit persons charged with 

offenses against the United States, When a person arres- 

ted without a warrant is brought before a commissioner or 

other officer, a complaint shall be filed forthwith." 

STATEMENT OF POINTS 

The conviction should be reversed or the judgment vacated 
because: 

1. The trial court admitted into evidence a statement signed 
by the appellant over three hours after probable cause was shown and af= 
ter appellant had been brought from homicide headquarters back to the 
scene of the killing to reenact the ineident and to pick up the alleged 
murder weapon and during which time the record indicates a mmicipal court 
judge was readily available for arraignment, This ruling of the trial 
judge was substantial and prejudicial error. 


2. The government did not meet its burden of proof in rebut- 


ting the psychiatric evidence of appellant. 


SUMMARY OF ARGUMENT 

I. The crime of which appellant is charged is alleged to have been 
committed about 3:15 AM., on Sunday, July 3, 1960. The police arrived 
at the scene about 3:30 and questioned appellant. Appellant was brought 
to headquarters, arriving about 4:10, and questioning begen at 4:15. 
Oral admissions were made at 4:23; questioning continued until 5 to 5:30 
AM. when appellant was taken back to scene of the crime to recover the 
alleged murder weapon. Appellant was then returned to homicide headquar- 
ters and police officers began to type @ statement which appellant) subse- 
quently signed although she is unable to read, This statement contained 
the damaging statement that defendant stabbed deceased because she saw him 
trying "to make his getaway." This statement appeared nowhere else in evi- 
dence although police officers testified a total of five times on the na- 
ture of the orel admissions and this statement was never included in the 
testimony of oral admissions. It was the only evidence on the record which 
rebutted the evidence of self defense. Self defense was very mn on the 
jurors' minds as evidenced by the fact that they requested an additional 
instruction on self defense during their deliberations. 

The record also shows by way of proffer that subsequent to the 
Supreme Court's decision in Mallory v, United States, 354, U.S. 449 (1957), 
there was set up in the District of Columbia a procedure whereby the 
chief judge of the Municipal Court appointed three judges each month on @ 
rotation basis. These judges were on call during the evening, night and 
weekend periods for arraignments, The United States Attorney had the list 


of these available judges. The United States Attorney also had a list of 


assistant United States Attorneys aveilable on a rotation basis; the names 


Je 


of these assistants were on a list given to the Metropolitan police. When 
probable cause was show the Metropolitan police were to initiate the pro= 
cedure of obtaining an arraigning judge by calling the appropriate assis= 

tant who in turn would contact one of the judges assigned for that period, 


No attempt was ever made to arraign the appellant under this procedure even 


though a magistrate was available in every sense of the vord. 

Under this Court's recent decision in Naples v, Unived States 
No. 16436 (May 8, 1962), probable cause was made out as soon as oral ad- 
missions were made (gupra at page 5) and consequently a statement signed 
after appellant had been brought back to the scene of the crime was taken 
in violation of Rule 5(a) of the Federal Rules of Criminal Procedure 
(supra at pages 6-7). See also Williams v, United States No. 16793 (de- 
cided May 4, 1962 at pages 4-5). 

The admission of this statement was clearly substantial and pre- 
judicial error because it was the only evidence rebutting self defense 
and the question of self defense was uppermost in the jurors’ minds as 
evidenced by their request for additional instruction on this point. 

II. The appellant placed sanity in issue by the testimony of tio 
psychiatrists from Saint Elizebeths who testified that appellant was @ 
sociopath suffering from a mental illness, The first defense psychiatrist 
testified that the alleged crime was the product of the mental illness; 
the second defense psychiatrist testified it wes probably a result of her 
mental iliness, 

On the record the government never met its burden to prove beyond 
ae reasonable doubt that the appellant was not suffering from a mental ill- 
ness, disease or defect or that the alleged crime was a product of such 


illness, disease or defect, 
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The government presented one psychiatrist from Saint Elize= 
beths Hospital and two police officers who had questioned the defendant 
the night of the alleged crime. The government psychiatrist testified 
that he agreed with the paychiatric diagnosis of the defendant's psychia- 
trists but he did not classify sociopathy as a mental iliness or defect, 
but rather as an environmental deficiency, He admitted it was very aiffi- 
cult to draw a distinction between the two and that he himself had a very 
difficult time making up his mind. | 


After the jury verdict, defense counsel discovered that within 


the year the government psychiatrist had classified sociopathy as} a mental 
illness in another proceeding in the District Court. This was brought to 
the trial judge's attention at the motion for new trial. 

When all these factors are considered it is appellant's con- 
tention that the government did not meet its burden in rebutting eppel= 
lent's evidence of insanity. 


ADMISSION OF APPELLANT'S SIGNED STATEMENT 
INTO EVIDENCE WAS PREJUDICIAL ERROR, 

The alleged crime was committed about 3:15 Ajhi., the police arrived 
at the scene ebout 3:30, they questioned appellant and others; the deceased's 
wife accused appellant of killing the deceased, Subsequently, appellant 
and others were taken to the homicide office for questioning and arrived 
there about 4:10. Questioning began at 4:15, At 4:23, appellant meade 
oral admissions. Questioning continued until 5 to 5:30 at which time 
tuo officers took appellant back to the scene of the crime where the alleged 
murder weapon was recovered, Appellant was then brought back to homi- 
cide headquarters and one of the officers began to type a statement about 
6 or 6:30, ‘The statement vas completed about 7:30 and was signed by the 
appellant ebout 7:45, The statement was read to appellant because she 
cannot read, The statement contained language that appellant stabbed de- 
fendent because "he was making his getaway" but this language was not men= 
tioned in any of the testimony of oral admissions, Officers Cahill and 
Zazenis each testified twice on this matter and Cahill was recalled a third 
time to see if that statement appeared in his notes. It did not, This 
statement about the getaway was most significant because it was the only 
evidence which rebutted the evidence of self defense, That the question 
of self defense was uppermost in the jury's mind can be best appreciated 
by the fact that the jury during their deliberation requested additional 


clarification on the question of self defense (JA. ). 
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The government's only eye witness, Dorothy Banks, testified 
that a fight was initiated by the deceased and that she never saw the de- 
ceased terminate the fight, Inasmuch as the deceased had indisputedly 
shot and wounded the appellant's nephew and also shot at appellant ; self 
defense would be made out as ea matter of law absent the presence in the 
record of this statement, The mere fact that it is the only account of the 
ineident made by the appellant which includes these damming words is enough 
to cast legal doubt as to its veracity; but the fact that such statement 
was contained in a written statement signed over five hours after the defen= 
dant was taken into custody and three and one-half hours efter certein oral 
admissions were made and over two and one-half hours after the defendent 
was brought back to the scene of the erime for the alleged murder weapon, 
clearly makes this statement inadmissible as in violation of Rule 5 of the 
Federal. Rules of Criminal Procedure, ‘The record indicates by way of prof 
fer that a magistrate was readily available at all times but that the 
police made no attempt to bring the defendant before such magistrate. 
Rather, in clear violation of rule 5 the police questioned the eppel= 
lant even after probable cause was made out by the oral admissions made 
by appellant at 4:23, (Tais is assuming that probable cause did not exist 
at the scene of the crime, when the deceased's wife accused the defendant 
of killing her husband.) | 

me facts of this case fall clearly within this Court's recent 
decision in Naples v, United States No. 16436, May 8, 1962, where this Court 
held a signed statement inadmissible. In Naples the arrest vas made at 


1:15 PM., he vas brought to the station at 1:30, at 1:45 he was brought to 
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the scene of the killing to reenact the crime end was not brought before 
a magistrate until 4:30 or 5:00 PM, ‘Thus, this case is an even clearer 
violation of Rule 5(a) than Naples. 

This Court in Naples held that after the initial admissions by 
Naples, "the police were in position to present him before a committing 
magistrate." Supra, at page 5. It was therefore error to admit statements 
made during the course of the subsequent reenactment. Supra at page 7. 

There is a marked contrast in the facts of this case and the 
Neples case on the one hand, and the recent opinions of this Court in Sav- 
yer v, United States, No, 16536, decided April 19, 1962 and Simpson _v, 
United States, No. 16392, decided February 1, 1962, In Sawyer, appellant 
yas arrested at 3:30, started talking almost immediately and the typing 
of bis statement was begun within less than an hour of his arrest, The 
“arrest was at 3:30 PM.; the typing began at 4:20; and the typewritten 
statement vas completed between 4:40 and 4:50 P.M." (Slip Op. Page 2) 

In the Simpson case, appellant was brought to the stetion about midnight 
and made oral admissions within thirty minutes; the police began to reduce 
his statement to writing about 12:30 AM., and completed the transaction 
at 1:25AM. Supra, at page 10. 

In this case, unlike the yiltians case , objection was made to the 
admission and written statement made after probable cause was shown. In 
Williams, appellant had made admissions within thirty minutes and had subse- 
quently been brought back to the scene of the crime where additional ad= 
missions were made, This Court steted: 


"Hed there been timely and adequate objection at the trial, 
we could agree with the argument advanced by counsel appointed 


* Mo. 16793 (Maw y 1162): 
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by this court that the triel judge should have excluded the 
statement attributed to Williams when he was brought back to 
the store of the Nationel Coin Company, By that time, the 
police already were possessed of ample evidence of probable 
cause upon which they could and should have brought Wil- 
lioms before the Commissioner, Instead they took appellant 
to the scene of the crime, The statement then made could 
be said to have been elicited during a period of unreason- 
able delay, and hence to have been erroneously received in 
evidence," Supra, at pages 4-5. 


Clearly the rule recognized by the Court in Williams when ap- 
plied to the facts of this case indicates that reversible error was comit~ 


ted in allowing into evidence statements made anytime after the appel- 


lent was brought back to the scene of the alleged crime. 


I. 
THE GOVERNMENT'S PSYCHIATRIC EVIDENCE IN REBUTTAL 
WAS NOT SUFFICIENT TO OVERCOME GOVERNMENT'S BURDEN, 

The testimony of Dr, Cairo end Dr, Dobbs clearly placed appel=- 
lant's sanity in issue, Once insanity has been put in issue by some evi- 
dence of mental disease or defect, the prosecution can prevail only if 
it establishes beyond a reasonable doubt either that the defendant had 
no mental disease or defect, or that the crime was not the product of 
mental illness. Carter v. United States, 102 U.S, App. D.C. 227, 252 
F.2d 608, 615 (1956); Wright v, United Stetes, 102 U.S. App. D.C. 36, 
256 F.2a 4, 7 (1957); Douglas v. United States, 99 U.S. App. D.C. 232, 
239 F.2d 52, 55 (1956). , 

There is no question of balancing probabilities here. ‘the 
goverment mst meet its burden and it is the contention of the appellant 
that the burden was not met by the evidence offered by the eovecmments 
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The goverment's evidence consisted of the testimony of Dr. 


Herris and two police officers who had only brief contact with the appellant. 


The government's rebuttal case thus stands or falls on the testimony of 


Dr. Harris alone. Sattervhite v, United States, 105 U.S. App. D.C. 398, 
267 F.2d 675 (1959), Certain factors about Dr. Herris' testimony make 


questionable, as a matter of law, its capacity to overcome the governnents 
burden, During the course of cross examination, Dr. Harris testified that 
he was in complete agreement with the psychiatric diagnosis of the psychia- 
trists presented by the defense. Queried as to the area of disagreement, 
he answered that he was unable to classify sociopathy es a mental illness. 
He classified it rather as an environmental defect. He admitted that the 
distinction was a very close one, one which had given him a great deal of 
difficulty in deciding, In simple terms, the testimony of the government's 
rebutting witness is reduced to this: "I agree with the medical and psy~ 
chiatric diagnosis of the defense psychiatrists, I disagree with their clas- 
sification; my classification is that appellant suffered from an environ- 
mental defect rather than e mental illness; now the distinction between 

a mental iliness and an environmental defect is a difficult one to make 

and I confess that it was « most difficult decision for me to make; none= 
theless I made it." Put the question in another way: has the government 
overcome its burden then the whole fiber of its rebutting testimony de- 
pends on a difference of classification, not psychiatric diagnosis, when 
the classifier admits his choice was a aifficult one. Appellant contends 


that it clearly hes not. 
What places this testimony of Dr. Harris in complete perspective 


te the fact that after the trial was over it was discovered that Dr, Harris 


had testified in a habeas corpus proceeding within nine months of the date 
of this trial, that sociopathy was a mental illness (Tr. R. ). 
This fact was brought to the trial judges attention during the motion for 


new trial, and efter taking the matter under advisement for several days, 


he ruled against appellant, 

The question that this rebuttal testimony places before this 
Court is whether the government's psychiatric evidence, which is in agree= 
ment with the defense psychiatric testimony in the matter of diagnosis but 
differs only in the matter of classification, is adequate to meet the govern- 
ment's burden where the government psychiatrist agreed that he had a diffi- 
cult time in this area of classification and as a matter of fact had clas- 
sified sociopathy as a mental illness in a proceeding held earlier in the 
year. In short, can reasonable men have resolved all reasonable doubts on 
the basis of such testimony, A striking indication of the extent to which 
the government is held to its burden is shown by the fact that on at least 
five separate occasions since Durham, the Court of Appeels has taken the 
unusual step of reversing a conviction on the grounds that the trial court 
should have set aside a jury verdict and directed a verdict of not guilty 
by reason of insanity because the prosecution failed to prove sanity beyond 
a reasonable doubt. Issac v. United States, 109 U.S. App. D.C. 34, 284 F. 
2d 168 (1960); Sattermbite v. United States, 105 U.S. App. D.C. 398, 267 
F.2d 675 (1959); Fielding v. United States, 102 U.S. App. D.C, 167, 251 F. 
2a 878 (1957); pright v, United States, 102 U.S. App. D.C. 36, 256-F.28: 


4 (1957); Douglas v, United States, 99 U.S. App. D.C. 232, 239 F. 2a 
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52 (1956). See also Hopkins v, United States, 107 U.S, App. D.C. 126, 
275 F.24.155 (1959) (where a verdict by a court sitting without jury 
was reversed because goverment failed to satisfy burden of proof on sanity 


issue), It is appellant's contention that the quality and nature of Dr. 


Harris’ testimony wes not such as to overcome the government's burden. 


CONCLUSION 
the trial court committed error ty allowing into evidence a state- 


ment signed by the appellant over three hours after probable cause/ had been 
established where a mmicipal court judge was available and when, in the 
three hour interval, the appellant was brought back to the scene of the 
alleged crime, and only after her return to the homicide headquarters was 
the statement typed. Further error was committed when the trial court 
ruled that the government had met its burden in rebuttal when, after defen- 
dant had placed defendant's sanity in issue through the testimony of two 
psychiatrists, government presented Dr. Harris who testified that while 
he agreed with the psychiatric diagnosis of defense psychiatrists that 
defendant was a sociopathic personality, he clessified it as an environ- 
mental. deficiency rather than a mental illness, and that he admitted the 
distinction was a very difficult one to make, that he himself had’ found his 
ow decision very difficult. In fact, the record shows that government's 
psychiatrist had testified within the year that sociopathy was a mental 
iliness. This kind of evidence falls far short of meeting the government's 
burden, 

For these reasons, the conviction in this case should be reversed. 
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QUESTIONS PRESENTED 


' In appellee’s opinion the questions presented are: 

1. Under questioning before arrest, appellant orally con- 
fessed killing the decedent. She was then put under arrest. 
Did the District Court err in admitting into evidence appel- 
lant’s confession as reduced to writing within the next three 
and one-half hours, interrupted for an hour in order to retrieve 
a weapon from the scene? 

2. If (1) is answered affirmatively, did the error affect appel- 
lant’s substantial rights? 

3. Was appellant entitled to a judgment of acquittal by 
reason of insanity? 

4. Was appellant entitled to new trial on the grounds of 
newly discovered evidence? The evidence said to be newly 
discovered was testimony, alleged to have been contrary to his 
trial testimony here, given in an earlier trial by a psychiatrist 
who testified for the Government in its case on rebuttal. Did 
appellant demonstrate diligent effort on her part to discover 
the evidence before or, at the latest, at trial? Was the evidence 
merely impeaching and cumulative? Would it have probably 


resulted in an acquittal had it been before the jury in this case? 
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Counterstatement of the case 

Chronology of proceedings 

Statement of facts: 
July 3, 1960—12:01 a.m. to 3:25 a.m 
July 3, 1960—3:25 a.m. to 4:30 a.m_... 
July 3, 1960—4:30 a.m. to 8:00 a.m-.... 


Summary of argument 
Argument: 


I. The admission into evidence of appellant’s oral and written 
confessions did not constitute reversible error 
A. The oral admissions were admissible - -.- 
B. The written confession was admissible 
C. Even were the written confession inadmissible, the 
error in receiving it into evidence does not affect 
appellant’s substantial rights. 
II. Appellant was not entitled to a directed verdict of not guilty 
by reason of insanity; the insanity issue properly went to 


A. The evidence on existence of mental disease did not 
require a reasonable doubt in appellant’s favor... 

B. The evidence on causality did not require a reason- 
able doubt in appellant’s favor 

III. Appellant’s new trial motion was correctly denied 

A. So far as Dr. Harris’ testimony is concerned, the new 
trial motion was required to be treated as a motion 
based on the ground of newly discovered evidence 
and not on the broader ground of “interest of 
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COUNTERSTATEMENT OF THE CASE 


This is an appeal from a District Court judgment convicting 
appellant of manslaughter (D.C. Cong § 22-2405 (1961)) and 
sentencing her to imprisonment for from four to twelve years 
(J.A. 116). 


CHRONOLOGY OF PROCEEDINGS 


Appellant Elsie V. Jones was indicted July 26, 1960, on a 
charge of second degree murder (D.C. Cope 22-2403 (1961)), 
the indictment alleging she had stabbed a Claude R. Smith to 
death on July 3, 1960 (J.A.1). Represented by retained coun- 
sel, “L. A. Harris,” * appellant stood trial for three days in 
January of 1961 before Judge Curran and a jury. Before trial’s 
end, the court directed entry of judgment of acquittal on the 
murder charge and submitted the case to the jury on the lesser 
included offense of manslaughter (No. 16249, D.C. Cir., J.A. 


* Subsequently tried for and convicted of numerous offenses growing out 
of his scheme of false impersonation. See Morgan v. United States, No. 
16782, D.C. Cir., appeal pending. 
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49). The jury convicted, the court sentenced appellant to a 
one-to-four year term of imprisonment, and appellant there- 
after duly noted and perfected an appeal to this Court in Jones 
v. United States, No. 16249. 

That appeal had been fully briefed and readied for argument 
by both sides when the “L. A. Harris” case suddenly broke. 
' Upon appropriate motion by appellant and acquiescence by the 
United States, this Court remanded the case to the District 
' Court for the purpose of permitting it to entertain a new trial 
request. Judge Curran awarded appellant a new trial on Au- 
gust 4, 1961, and subsequently appointed counsel (including 
' counsel who presently represents her) to defend at the second 
trial. 

Counsel filed a motion for mental examination before trial 
(D.C. Cove § 24-301 (a) (1960)), alleging, inter alia, that ap- 
' pellant had previously “exhibited a pattern of anti-social be- 
havior which has caused her arrest and/or conviction for 
previous acts of manslaughter and armed assaults with a razor” 
over a twenty-year period; that, according to appellant’s 
mother, “she is extremely nervous; complains of pains crawling 
up and down her leg and then she throws terrible tantrums” 
(J.A. 2-3). September 28, 1961, the District Court entered an 
order temporarily committing appellant to St. Elizabeths Hos- 
pital for examination of the sort required by Winn v. United 
States, 106 U.S. App. D.C. 133, 270 F. 2d 326 (1959), and 
Calloway v. United States, 106 U.S. App. D.C. 141, 270 F. 2d 
334 (1959). (J.A. 4.) 

Dr. Overholser reported back to the Court, December 27, 
1961, that 


[a]fter careful examination by competent staff psy- 
chiatrists attached to this hospital, it is our opinion that 
Mrs. Jones is mentally competent to understand the 
proceedings against her and properly assist in her own 
defense. There is, however, some difference of opinion 
among our staff psychiatrists about whether or not Mrs. 
Jones was suffering from a mental disease or defect at 
the time of the alleged offense and whether or not the 
alleged offense was the result of a mental disease or 
defect. (J.A. 5.) 
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Thus returned for trial, appellant again went before a jury, 
this time, however, solely on a charge of manslaughter under 
the outstanding second degree murder indictment. Cf. Green 
v. United States, 355 U.S. 184 (1957). Under unchallenged 
instructions on manslaughter (J.A. 100-101), assault with a 
dangerous weapon (J.A. 102), self-defense and defense of a 
relative (J.A. 109-112), and insanity (J.A. 105-109), the jury 
returned a verdict of guilty of manslaughter. The case had 
been tried February 7 through 9, and February 12, 1962, and 
the verdict was rendered February 12. 

Two days later, February 14, appellant filed a motion for new 
trial. This motion came on for hearing before the trial judge, 
Judge Tamm, on March 9, During argument, counsel for ap- 
pellant urged, in addition to the grounds set forth in the written 
motion, a ground not theretofore presented, premised on facts 
just discovered the previous day, March 8, which were said to 
bear unfavorably on the trial testimony of Dr. Harris, a prose- 
cution witness. (The substance of the matter will be explored 
later; it is mentioned now because appellee believes the chro- 
nology important to its position.) Taken under advisement 
after hearing, the new trial motion was denied March 12; final 
judgment sentencing appellant as indicated was entered March 
16 (J.A. 116). An application for leave to appeal in forma 
pauperis was subscribed to by appellant on March 21; was 
granted March 29 (J.A. 119); counsel was appointed for pur- 
pose of appeal; and the case is here in due course. 


STATEMENT OF FACTS 
July 3, 1960—12:01 a.m. to 3:26 a.m. 


A wedding reception which started peacefully enough the 
night of July 2, 1960, was marred in the early morning hours 
by a combination of alcohol, name-calling, injured feelings, 
then the beating and shooting of one man, then the stabbing 
of another to death. 

Saturday, July 2, appellant Elsie V. Jones was married at 
her mother’s house at 6:30 p.m., repaired to her own apart- 
ment at 1323 Vermont Avenue N.W. at 7:10 for the recep- 
tion, received some 25 to 30 friends in and out between 8:30 

645897622 
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and 11:45, and the party was about over by midnight (J.A. 
79; Tr. 327-332). Shortly after midnight, the now deceased 
Claude R. Smith and a Dorothy Mae Banks who was either 
his wife or lived with him as such (Tr. 16) arrived as uninvited 
guests (J.A. 79). Then remaining at the reception were 
appellant herself, her husband, her nephew Charles Brown 
(J.A. 78), and the latter’s wife Esther Akers (Tr. 17-18, 224). 
Appellant hadn’t seen the newcomers for over four years, but 
as she had previously been friendly with Smith she made the 
couple welcome (J.A. 79-80). Smith had “been drinking a 
little” but wasn’t drunk (J.A. 80; Tr. 41). Brown, both by 
his own account (J.A. 78) and that of others (J.A. 80; Tr. 
225), was “highly intoxicated.” Everyone sat laughing and 
drinking (Tr. 19, 225-6). Appellant had only one drink 
(J.A. 80). 

A quarrel then broke out between Smith and Brown (J.A. 
81). Brown complained to Smith of the fact that when he, 
Brown, had once tried to pay him a visit, Smith’s wife Dorothy 
Banks had shut the door in his face; Dorothy Banks then 
interjected a profane comment and Brown told her to shut 
up and called her a name (J.A. 80; Tr. 19). Brown not sur- 
prisingly did not recall the incident at trial (Tr. 276). When 
Smith and Brown started arguing, appellant asked them to 
leave (J.A. 81) and Smith invited Brown outside (Tr. 19). 
They went downstairs but after merely talking it over returned 
to the apartment within five minutes or so (J.A. 81; Tr. 19-20). 

Ten or fifteen minutes later, now about 2:00 a.m. (Tr. 20), 
Smith and Dorothy Mae Banks left (J.A.81). At about 3:00 
a.m., they returned to the Vermont Avenue address, and only 
Smith went upstairs, leaving his wife behind in the car parked 
out front (Tr. 23). Smith walked into appellant’s apartment 
and beckoned Brown to fight (J.A. 81-82). Appellant again 
insisted she would have no fight in her place (J.A. 81) and 
Esther Akers recalled at trial that appellant suggested Brown 
not go out “because Claude [Smith] always had one of those 
rusty pistols with him” (J.A. 58). Nevertheless Brown went 
out (J.A. 82). Dorothy Mae Banks testified that Smith and 
Brown emerged from the house, Smith got into the driver’s 
seat of the car beside her, and Brown took a place in the 
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back seat (J.A. 7). Esther Akers, who had followed the bel- 
ligerents outside, came up to the car and heard them talking 
(J.A. 58). Smith asked Brown whether he had meant what 
he had said earlier about Smith’s wife Dorothy Banks, and 
when Brown said he had, Smith hit Brown in the face (J.A. 
7-8, 58-59) with either a miniature baseball bat made of wood 
(J.A. 7) or, according to Esther Akers, something that rat- 
tled like a chain (J.A. 59). Whatever the case,” Esther Akers 
helped Brown out of the car and saw blood on his face before 
he slipped and fell (J.A. 59). Meanwhile Smith also got out 
of the car, ran around to the other side (J. .A. 8), and struck 
Brown with the baseball bat (J.A. 59). Esther Akers grabbed 
hold of him and pleaded with him not to hit Brown any more 
because Brown couldn’t defend himself (J.A. 59). Smith 
cursed her and threatened to kill her, too (J.A. 59). He 
quickly went back to his car with the bat, and before Esther 
Akers could get Brown to go back upstairs, Smith appeared 
once more, this time with a gun (J.A. 59). Brown, his vision 
obscured by blood, wandered onto an embankment on an adja- 
cent empty lot (J.A. 59). Smith fired a “whole lot” of shots 
at him (J.A. 60) and wounded him in each leg (J.A. 78). A 
bystander witness, Mamie Hunt, heard these shots (Tr. 285). 

When the shooting had started, Esther Akers called out to ap- 
pellant for help (J.A. 60). Appellant, who was undressed and 
attending to her intoxicated husband, testified she heard Esther 
Akers yelling, “Claude, please don’t kill him,” and then, “Sis 
[meaning appellant], come here” (J.A. 82). Hurriedly, appel- 
lant testified, she put on a dress and seized a butcher knife from 
amid the party paraphernalia (J.A. 82); she said at trial she 
picked up the knife because she knew Smith was pugnacious 
and carried a gun (J.A. 82). She ran downstairs and immedi- 
ately saw the bloody Brown; she said to Smith, “Claude, don’t 
kill that boy. * * * He’s drunk. Don’t let that boy die with 
his shoes on” (J.A. 83; see also J.A. 60). But Smith fired still 
another shot (J.A. 60, 83). Appellant figured to herself out 
loud that Smith “must be shooting blanks” because she didn’t 
think anyone could do what Smith was doing to an obviously 


24 four-foot long dog chain was later found in the glove compartment of 
Smith’s car (J.A. 44-45). 
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i defenseless person (J.A. 83). Appellant precipitated herself 
into the line of fire and embraced her nephew around the waist, 
trying to support his dead weight (J.A.83). Smith threatened, 
“T’]] kill you, too,” leveled the gun at her, and pulled the trigger 
(J.A. 60, 83). It clicked (J.A. 60, 88; Tr. 243). 

At this point split-second confusion. Smith was still stand- 
ing where he had last attempted to fire, just three or four steps 
from the driver’s seat of his car (J.A. 60-61) ; appellant at trial 
placed the distance as being about six or seven feet (J.A. 83- 
84). Brown according to appellant had fallen near the car with 
his “head * * * down between the wheels” (J.A. 83). In this, 
however, she was contradicted by her own witness Esther Akers 
who said that Brown and appellant were further from the car 
than Smith was and that she, Akers, was trying “to get Charles 
from the door” (J.A. 61). Dorothy Mae Banks, who claimed 
she hadn’t seen any of the fight at all, saw Smith run into the 
car: “He ran in; yes, fast” (J.A. 12; see also J.A.9). Everyone 
agreed on this: Smith got into the car and tried to start it. 
Dorothy Banks testified he had one foot in the car, one hand on 
the steering wheel, the other hand on the ignition key, that he 
turned the key to start the car, that it started but immediately 
cut out (J.A.9, 13). Esther Akers also testified that the motor 
turned over onee and then stopped (J.A. 61). Bystander 
Mamie Hunt, too, said that after she heard the shots “the motor 
of the car started and stopped” (Tr. 285). The latter two were 
defense witnesses. 

As appellant testified at trial: “I jumped in the car and 
jumped to the front seat and stabbed him [Smith], and Dorothy 
[Banks] was sitting on this side (indicating) and he was on 
that side” (J.A. 84). She said she stabbed him twice (J.A. 84). 
Next, said appellant, “Claude jumped out of the car. He ran 
down the street. I got out of the car and I looked at the knife 
and I said, ‘Oh, Lord, what have I did’” (J.A. 84). With minor 
discrepancies, other trial testimony was in accord. Dorothy 
Banks said that “Elsie [appellant] ran up to the car and she 
grabbed ahold of the door, her and Charles Brown. I don’t know 
what happened; I mean what she had, but she struck him with 
what she had in her hand. * * * In his chest. * * * Once” 
(J.A.9). Banks further testified that Smith then got out of the 
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car, ran down the street and into an alley, that she followed at 
his heels, and that he then fell (J.A. 9-10). Esther Akers saw 
Smith leave the car and run into the alley followed by his wife 
(J.A. 61) ; she also saw appellant standing on the sidewalk with 
a butcher knife in her hand (Tr. 244-5). 

Appellant according to her trial testimony there said to her- 
self, “Must I keep this knife or not?” She told the jury: “Some 
strange man, I don’t know who he were, he said, ‘Well, why do 
you stand there holding it? Why don’t you get rid of it?’? I 
stuck the knife into the ground of the yard where I live” (J.A. 
85). She then called to Esther Akers to get the police (J.A. 61, 
85). 

July 3, 1960—3:25 a.m. to 4:30 a.m. 


Responding to the scene were Detective Sergeant Edward J. 
Cahill, 2d Pet., who arrived at 3:25 a.m. in a cruiser (J.A. 80; 
Tr. 65), and Detective Sergeant Peter M. Zazanis, Homicide 
Squad, who followed at about 3:35 (Tr. 170-2).° There were 
others: appellant testified “the street was black with police and 
detectives and two ambulances” (J.A. 85). This was the pic- 
ture they saw: Brown was lying in front of 1823 Vermont 
Avenue bleeding from his forehead and legs, in extreme pain, 
his vision impaired by blood streaming into his eyes (J.A. 15; 
Tr. 160-1). One hundred fifty yards away, in the alley of 1327 
N Street, N.W., Smith lay unconscious in a pool of blood, hem- 
orrhaging from puncture wounds which Zazanis noticed (J.A. 
15, 36; Tr. 172-3).* Cahill found no weapon in the area imme- 
diately around Smith (Tr. 67), but another officer, Monaco, 
located a gun between Smith and his car, approximately 15 
yards (confusion between yards and feet at J.A. 47) from 
Smith’s body (J.A. 46-47). The gun, a .22 caliber automatic 


The dispatch call was for a shooting (J.A. 36). 

‘Smith was sent to the Washington Hospital Center in an ambulance 
(Tr. 68). He was pronounced dead at 3:45 a.m, (J.A. 52). An autopsy 
performed on July 3 at 12:00 noon disclosed the cause of death to have been 
hemorrhage due to a stab wound penetrating 414’’ deep into the right 
side of the heart. There were five other wounds: 2 144’ horizontal lacera- 
tion of the gaping wound variety in the center of the left cheek; a 114” 
horizontal laceration in the outer half of the right eyelid; a 14°’ laceration 
on the bridge of the nose; and two superficial lacerations, one on the chest, 
one on the right shoulder front, (Tr. 59-62.) 


8 


(J.A. 47), was empty when found (Tr. 167). Appellant was 
standing in front of her apartment house (J.A. 16). Dorothy 
Banks was making hysterical statements to the effect that ap- 
pellant had shot her husband, and the officers had to restrain 
her from attacking appellant (J.A. 23). 

No arrest was made on the scene. Of course, there was a 
superabundance of material witnesses: appellant, Dorothy 
Banks, and three or four others were taken to the offices of the 
Homicide Squad at Police Headquarters. (J.A. 16.) They 
arrived there at about 4:10 or 4:15 a.m., and Cahill imme- 
diately began to question appellant in an interrogation room 
(J.A. 16-17, 18). An Officer Harned was also present (J.A. 23). 
Zazanis was outside talking to another witness, but other of- 
ficers were coming and going all the time (J.A. 24). Cahill 
first asked appellant “about the shooting,” and appellant de- 
nied she had shot Smith (J.A. 24-25). At about 4:23 a.m., 
Cahill received a telephone call from the hospital informing him 
Smith had been stabbed (J.A. 24-25). He then put to appel- 
lant whether she had stabbed Smith (J.A. 24), and appellant 
allowed a statement that she had indeed stabbed Smith with 
a, knife (J.A. 18-19; 24). As soon as appellant made this ad- 
mission, Zazanis was called in (J.A. 20, 25), and appellant 
repeated her oral statement in his presence (J.A. 20, 25, 30-31). 
The time this statement was made was put variously at 4:25 
or “shortly before that” (J.A. 30) at 4:23 (J.A. 20). It was 
later testified that “She was told that she was then under arrest 
when she admitted to the stabbing, but up to that point she 
was just a witness, the same as @ group of other people who 
were in the office” (J.A. 51). A typewritten confession which 
was later received in evidence (J.A. 52-55) carries in its head- 
ing the time of 4:30 a.m., July 3, and below it recites: “Elsie 
Vest Jones you are being held on the account of the death of 
Claude Randolph Smith * * * this death being caused by him 
being shot or stabbed while in front of premises 1323 Vermont 
Avenue, ete.” (J.A. 52). Accordingly, appellee puts the time 
of appellant’s arrest at no earlier than 4:23 a.m. and no later 
than 4:30 a.m., July 3. 
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July 3, 1960—4:30 a.m. to 8:00 a.m. 


Now in the presence of Zazanis, Cahill, and Harned, appel- 
lant’s statement was reduced to writing starting at 4:30 a.m. 
(J.A. 20, 50). Right after Zazanis had heard appellant’s oral 
statement, he advised her he would like to have it in writing, 
that she didn’t have to make another statement, but that if 
she did it would be taken down and used in court if neces- 
sary (J.A. 20, 31). The statement itself reflects that these 
warnings were given, and that appellant, apprised of her rights, 
assented to having her statement taken down in writing (J.A. 
52-53). No promises or inducements were made, no coercion 
or threats applied (J.A. 22, 33). Zazanis did the typing, and 
conformed the statement as closely as possible to appellant’s 
own language (J.A. 50). 

At some time during the dictation and typing of the writ- 
ten statement, interrogation was interrupted for the purpose 
of going back to the scene of the offense to retrieve the knife. 
The timetable here is not as clear as it might be. Appellant 
(Br. at 4) cites an isolated reference to the record where, upon 
cross-examination by defense counsel, Zanzanis testified he 
did not put anything on paper between 4:25 and 5:30 (J.A. 
38). The rest of the record, however, indicates that a major 
portion of the typewritten statement had been completed be- 
fore whatever time it was when the knife-hunting excursion 
started. That time was variously put at 5:00 or 5:30 (J.A. 
20)—around 5:00 (J.A. 25)—around 5:30 (J.A. 33). Zazanis 
testified on direct examination that he had been typing the 
statement for about an hour before the search started at 5:30 
(J.A. 33). Later, in the jury’s presence, upon cross-examina- 
tion by defense counsel, Zazanis was clear that “a big portion” 
of the written statement was taken “before” the trip back to 
the scene (J.A. 57). These record references put appellant’s 
isolated reference back into proper context; appellant’s refer- 
ence (J.A. 38) should be read in its relevant entirety: 
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Q. And during this time between 4:25 and 5:30 you 
didn’t really put anything on paper, did you? 

A. I did not.® 

Q. This was strictly interrogation to get the back- 
ground of the case, is that right? 

A. That’s right. 

Q. Then later on after she came back from the scene, 
I presume that’s when you got down and started typing 
it up, is that right? 

A. Oh, no, the whole body of the statement was taken 
down. There was a question and answer period at the 
end of the statement that follows all of our statements, 
and I may have completed the body of the statement, 
her statement, direct statement, and then she left the 
office. 


What Zazanis, inarticulately, was trying to say was doubtless 
that the portion of the written statement which consisted of 
appellant’s story in her own words (J.A. 53-54) had been 
typed before the trip to the scene of the crime, and that the 
question-and-answer portion pertaining to various miscella- 
neous matters (J.A. 55) had been typed after the knife-hunt- 


ing party had returned to Headquarters. 

‘At all events, the typing of the statement was suspended, 
either at 5:00 or 5:30. The interruption was fully explained 
by Zazanis (J.A. 33): 


* * * when. we got to the point of the knife * * ak 
asked her where the knife was, and she told me that 
an unidentified colored man, who had seen her with 
the knife, told her to get rid of it on the scene, and I 
asked her what she did with it, and she said she stuck 
it in a hedge in front of her house. I asked her if she 
knew where the knife was and would it still be there 
and she said, “Yes.” And at that time we interrupted 
the statement after her giving us a most complete state- 
ment there, and the defendant was taken by Detective 


*¥rom what follows, the witness plausibly may have understood his 
examiner to have said “between 4:25 and 4:30” instead of “between 4:25 
and 5:30’—especially if the question had been asked rapidly so as to con- 
found the multiple 5's. 
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Cahill and Private Harned back to Vermont Avenue 
and they later returned with the knife. 

Q. Do you have any idea of when they left and when 
they returned? 

A. I would say they left the office about 5:30. 


* * * * 


Q. They got back about what time? 

A. I would say in maybe an hour or not much longer 
than that. i 

Q. Was there very much of that statement left after 
the officers returned with the defendant Jones? 

A. There was some question period there, question 
and answer period; yes, sir. 


Detective Cahill testified that on the Vermont Avenue trip 
appellant showed the officers exactly where the knife was, that 
they picked the knife up and returned immediately to Head- 
quarters (J.A. 25). The jury later learned that the knife had 
been embedded in the ground in front of appellant’s house, and 
was not visible to passers-by (J.A. 44).° 

Cahill further testified that after he returned to Headquar- 
ters with appellant, Zazanis finished typing appellant’s state- 
ment; in Cahill’s estimation it was complete at 7:45 (J.A. 26). 
The process had been slowed by the fact that Zazanis was not & 
fast typist, and that appellant had rest periods during which 
coffee was brought in and at the very least offered to her (J.A. 
26-27). Before appellant signed the statement, it was read 
to her (appellant said she couldn’t read well) by a policewoman 
(J.A. 32). The statement was then signed by appellant (who 


“The Court may wish to take judicial notice of the natural lighting con- 
ditions prevailing on the scene at the time in question; appellee requests that 
it do so. The United States Naval Observatory, Almanac Office, reports that 
on July 3, 1960, the moon set at 1:37 a.m. local time. The United States 
Weather Bureau reports that on July 3, 1960, the sun rose at 5:47 a.m. local 
time. See eg., Delaware, L. &é W. R.R. v. Koske, 279 U.S. 7, 12 (1929) 
(judicial notice of sunrise time) ; (Cupital Transit Co. v. Holloway, 35 A. 2a 
649, 650 n. 1 (D.C. Mun. App. 1944) (sunset) ; People v. Mayes, 113 Cal. 618, 
45 Pac. 860, 862 (1896) (moonrise) ; Case v. Perew. 46 Hun. 57, 62 (N.Y. 
Sup, Ct. 1887) (same), See also D.C. Cone §§ 28-2801—28-2803, 49-301 
(1961), Munshoweer y. State, 55 Mad. 11, 16-17 (1880) (discussion of British 
supputation statutes effective in District of Columbia). 


645897—62——3 
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gould write her own name) and witnessed by Cahill and Harned 
| (JA. 39, 55). Appellant left Headquarters around 8:00 a.m. 
' (J.A.21). That was Sunday. Monday, July 4, appellant was 
presented before a committing magistrate at 9:00 a.m. (J.A. 

22). 
‘At trial appellant relying on the so-called Mallory rule ob- 
' jected to admission into evidence of all statements made orally 
by appellant to police officers and of the written confession, 
' proffering also the off-hour availability of a committing magis- 
trate. The objection wasoverruled. (J.A. 40-41). Thejury 
heard in evidence the first oral confession given Cahill (J.A. 
42-43), the second oral confession given Zazanis minutes later 
(J.A. 48-50), and a reading of appellant’s written confession 


(J.A. 52-55). 
THE INSANITY DEFENSE 


Three psychiatrists testified at trial, two for the defense, one 
for the prosecution on rebuttal. Both defense psychiatrists, 
Drs. Armon A. Cairo and William A. Dobbs, agreed that organic 
examination had disclosed no organic defect (J.A. 67, 77), and 
that appellant had received no medication during her stay at 


St. Elizabeths (J.A. 70, 77); that appellant at all times had 
been logical, coherent, well-oriented, in touch with reality, her 
memory unimpaired (J.A. 69, 70, 77). Among psychological 
tests administered to appellant was the Wechsler-Bellevue In- 
telligence Test, on which she achieved a full scale IQ of 78, 
performance IQ of 84, verbal IQ of 75 (J.A. 71)—described as 
“Jow average” (J.A. 65). 

Dr. Cairo’s diagnosis was one of “dissocial reaction” which 
he classified as a “mental illness” (J.A. 62-63). Though he 
did not directly testify whether appellant was so afflicted on 
the date of the offense, his opinion was that the offense “was 
a product of this mental illness” (J.A. 63). This opinion was 
based in part upon Dr. Cairo’s analysis of appellant’s past his- 
tory as it was disclosed to him, which indicated a pattern of 
repeated arrests for intoxication, a number for assault, another 
for a manslaughter (J.A. 64-65) ; these confirmed the doctor’s 
evaluation of appellant’s background as one of “social depri- 
vation, both emotionally and culturally” (J.A. 65). Addi- 
tionally, “her behavior on the ward at times tended to 
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demonstrate a difficulty in controlling her impulsivities” (J.A. 
68). On cross-examination, when asked whether he subscribed 
to the belief “that anyone who commits a‘crime is.necessarily 
ipso facto mentally ill,” Dr. Cairo replied: “Ido not think they 
are mentally healthy,” . but refused. further. to. generalize 
whether a person who repeatedly committed. crimes would 
necessarily be suffering from a mental. illness or disease 
(J.A. 73). 

Dr. Dobbs’s diagnosis was one of “sociopathic personality 
disorder of the dissocial type” (J.A. 75). He testified: 


* * * She has a long history of difficulty that is consist- 
ent with this particular problem. She has difficulty 
more than the usual person in controlling her impulses 
and behavior. She demonstrated during her hospital 
stay evidence of emotional instability and on several 
occasion [sic] was engaged in fights that were felt to 
be unnecessary, or would ordinarily have Lge felt to 
be unnecessary. (J.A. 75.) 


The doctor said appellant was suffering from a “mental ill- 
ness” and “that there was a reasonable probability that her 
illness did have a direct influence on this act” (J.A..75). In 
reaching this opinion, Dr. Dobbs considered among the “major 
factors” appellant’s past history “of violence and drunkenness” 
(J.A. 76). 

On rebuttal for the prosecution, Dr. David W. Harris testi- 
fied that both at the time he examined appellant and at the 
time of the offense, in his opinion appellant was not suffering 
from mental illness or disease (J.A. 90). On cross-examina~- 
tion, Dr. Harris conceded his agreement with the diagnosis 
of “dissocial reaction” but disagreed with its classification as 
a “mental disease or defect” (J.A. 91). He said it was a 
“social disorder” (J.A. 91). He explained: 


I think everything has an effect on one’s emotional 
life (J.A. 91) * * * My understanding of dissocial 
reaction is that the individual so suffering if he had had 
the opportunity to develop a normally social respon- 
sibility or conscience, he would not suffer from this 
condition. * * * It is not an internal disease; it is a 
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problem in the social development of an individual be- 
cause of the environment that that individual had to 
develop in. * * * My point, I think, is this: If Mrs. 
Jones had had the opportunity to develop a social con- 
science and responsibility, this would have been there. 
She was unable to—in my opinion, because of the lack 
of these provisions in her environment as she devel- 
oped, therefore, she is suffering from a reaction to this, 
but this is not a disease within herself. (J.A. 92.)*** 
It is a difficult question to settle because, in my opinion, 
the medical issue of disease or defect does not—stops 
at the point where the social responsibility takes over. 
There are social and medical intermixtures so that this 
line cannnot easily be determined. But I have deter- 
mined it, in my opinion, to be this way. «** [It] was 
a close question. (J.A. 93.) * * * This is a subject to 
argument amongst us psychiatrists—" * * Personally, 
{ do not consider it a mental illness or a defect. 
(J.A. 95.) 


Based on their observation of appellant, to be sure of limited 
duration, Zazanis said she appeared to be “normal,” and both 
Zazanis and Cahill agreed in their opinion that appellant was 
or appeared to be “of sound mind” (J.A. 97, 98). 

After the Government had rested its case in rebuttal, appel- 
lant moved for judgment of acquittal on grounds, inter aha, 
that the Government had failed to carry its burden on the men- 
tal capacity issue (Tr. 387). The Court overruled the motion, 
stating that it could not “say as a matter of law that the Gov- 
ernment has not sustained its burden”—that the issue was “a 
factual question for the jury.” (Tr. 393). The case was sub- 
mitted to the jury with results as already stated. 

February 14, 1962, two days after verdict, appellant filed in 
writing a motion for new trial pursuant to Fep. R. Crim. P. 33, 
setting forth some thirteen grounds based on alleged trial defect 
or error. Among the grounds for “new trial” it was averred 
that “1. The court erred in denying defendant’s motion for 
judgment of acquittal made at the conclusion of the evidence 
on the grounds of * * * (b) insanity.” March 9, 1962, argu- 
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ment on the motion was had, Counsel for appellant concluded 
his remarks with the following: 


The third thing that I would like to bring up—and 
this is in a way asking Your Honor to delay a decision 
on this. It is an argument that I have not already raised 
for a decision: 

I recently had lunch and very casually brought up the 
facts in this case with an attorney that just acciden- 
tally—as a matter of fact, this was just yesterday 
[March 8]—had cross-examined Doctor Harris in a 
Habeas Corpus proceeding within the year, and he said 
that to the best of his memory Doctor Harris testified 
during the proceeding that a sociopathic personality was 
a mental illness. Now, he gave me the case number. 
Yesterday afternoon, I was not able to get in contact 
with the court reporter. 

Now, if this would be of significance to Your Honor, 
the fact that Doctor Harris testified as to a sociopathic 
personality and he agreed with the argument that a so- 
ciopathic personality was a mental illness I think this 
would be of extreme significance in Your Honor’s deci- 
sion on this matter. As TJ say, this information came to 
me just about 12:30 yesterday. I wasn’t able to verify 
that yesterday afternoon and I had a class this morning 
at 9 o’clock so I wasn’t able to discover this morning. 
So as yet, I cannot come in with a page and a citation 
to show you where that appears. 

But if you were not convinced by the other argument, 
I think perhaps you should at least hold your decision 
in abeyance until I can discover whether or not Doctor 
Harris has actually testified in other proceedings that 
a sociopathic personality is a mental illness. 

Now I think if it is true that he has so testified, this 
case falls clearly within the Blocker case’ and I don’t 
think that Your Honor can do other than to grant a new 
trial in this case in that event. (Transcript of Hearing 


™The reference is to the first Blocker v. United States, 107 U.S. App. D.C. 
63, 274 F, 2d 572 (1959). 
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on Motion, March 9, 1962, pp. 17-18.) [All emphasis 
supplied.] 


The court took the motion under advisement, affording coun- 
sel “a reasonable opportunity to check the additional case in 
which you have expressed interest” (id. at 25). March 12, the 
court entered a memorandum denying the new trial motion. 
March 16, sentencing proceedings were had, during which 
counsel filed a memorandum on the case he had earlier referred 
to (J.A. 115).* Additional argument was allowed (J.A. 
117-8). The court concluded as follows: 


The Courr: * * * to keep the record entirely clear, 
the record will indicate that further argument was made 
upon your motion for judgment N.O.V.—What was your 
motion specifically? 

Mr. Suttrvan: For a new trial, Your Honor. 


*The case is Trembley v. Overholser, H.C. 288-61, subsequently appealed 
to this Court in Overholser v. Trembley, No. 16778, D.C. Cir., in which the 
Court, on appellant Overholser’s motion for summary reversal filed Decem- 
ber 18, 1961, vacated the District Court Judgment the day of argument by 
per curiam order. The undersigned attorneys for appellee were counsel 
of record for Dr. Overholser and are accordingly more familiar with the 
case than counsel for appellant. When Dr. Overholser docketed his appeal, 
it was not deemed necessary for presentation of the appeal to order the 
transcription of the entire stenographic record, hence the inability of counsel 
for the present appellant to find a transcript of testimony. Dr. Overholser 
through his attorneys ordered only a transcription of Judge Holtzoff’s oral 
opinion because in our judgment, subsequently vindicated by the Court’s 
reversal, error appeared on the face of that opinion taken alone. But in 
the court’s opinion, at the place cited by the present appellant, Judge Holt- 
zoff recited that (Transcript of Opinion of Court, December 8, 1961, p. 4, 
No. 16778) : 

“The medical testimony introduced in behalf of the Government in re- 
sponse to the writ of habeas corpus is that the petitioner is suffering from 
a sociopathic personality disturbance, alcoholism addiction. 

“fn ordinary plain words, she is an alcoholic who lacks sufficient will 
power to refrain from indulging to excess in alcoholic beverages. 

“The Government psychiatrist [Dr. Harris] testified that it is debatable 
whether this constitutes a mental disease, although his own personal opinion 
was that it was a mental disease. [Emphasis supplied.] 

Present counsel in his memorandum below (J.A. 115) did not mention that 
Dr. Harris had testified in Trembley that Trembley’s personality disturbance 
was alcoholic addiction. Counsel merely asserted: “Dr. Harris stated [to 
him] that he did testify that Trembley was suffering from a mental illness 
but distinguished the cases on psychiatric grounds which defense counsel 
ig not sure are legally distinguishable” (J.A. 115). {Emphasis supplied.] 
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The Court: For anew trial, and that the Court after 
argument denied your motion. 
After allocution, judgment and sentence were entered (J.A. 


116). 
RULES INVOLVED 


Rules of Criminal Procedure for the United States District 
Courts 


* 


Rule 5 


Proceepincs BerorE THE COMMISSIONER 


(a) Appearance before the Commissioner. An officer 
making an arrest * * * without a warrant shall take the ar- 
rested person without unnecessary delay before the nearest 
available commissioner or before any other nearby officer em- 
powered to commit persons charged with offenses against the 
laws of the United States * * * 


* * * 


Rule 33 
New Triau 


The court may grant a new trial to a defendant if required 
in the interest of justice. If trial was by the court without 
a jury the court may vacate the judgment if entered, take addi- 
tional testimony and direct the entry of a new judgment. -A 
motion for new trial based on the ground of newly discovered 
evidence may be made only before or within two years after 
final judgment, but if an appeal is pending the court may 
grant the motion only on remand of the case. A motion for a 
new trial based on any other grounds shall be made within 5 
days after verdict or finding of guilty or within such further 
time as the court may fix during the 5-day period. 


* * * * 
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Rule 52 
Harmuess Error AND PLAIN ERRoR 


(a) Harmless Error. Any error, defect, irregularity or vari- 
ance which does not affect substantial rights shall be 
disregarded. 


* * * * * 


SUMMARY OF ARGUMENT 
I 


Appellant’s two oral confessions are plainly admissible under 
United States v. Mitchell, infra. Immediately after they had 
been given, police officers started to take down a confession in 
writing. The total time lapse of three and one-half hours 
between arrest and completion of the written confession did 
not constitute “unnecessary delay” in presenting appellant be- 
fore a magistrate. One hour of that time, which was con- 
sumed in returning to the scene for the sole purpose of 
retricving the knife, was “necessary delay” under the circum- 
stances: the confession begged for quick verification by 
locating the knife, where the officers previously had reason to 
believe Smith had been shot. The reduction of the confession 
to writing continued without delay after the knife had been 
found. While ultimately appellant was not presented before 
a magistrate for another day, no confession received into evi- 
dence at trial was obtained as a result of the further delay; 
all the confessions in evidence were obtained during a period 
of lawful detention and were otherwise constitutionally 
admissible. 

Il 

Appellant was not entitled to judgment of acquittal by rea- 
son of insanity. Disagreement between two defense psychi- 
atrists on the one hand and a prosecution psychiatrist on the 
other as to whether “dissocial reaction” or “sociopathic per- 
sonality, dissocial type” was a mental disease framed a factual 
issue for permissible jury determination either way. Cases in 
which this Court has directed insanity acquittals involved se- 
rious psychoses as to which the trial testimony left little range 
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for rational dispute. Here, appellant’s mental condition mani- 
fested itself by no recognizable symptomatology except “emo- 
tional instability” as evidenced by antisocial acts. Campbeti 
v. United States, infra, leaves the question of disease in these 
circumstances with the jury. Likewise, where the jury may 
have reasonably found from the facts of the case that a “nor- 
mal” person would have been provoked into a killing had he 
been in appellant’s shoes, there was room for debate as to 
whether appellant’s crime was the product of sufficient provo- 
cation instead of mental disease. 


Oi 

Appellant’s new trial motion, so far as it relates to Dr. Har- 
ris’ rebuttal testimony, must be considered as based on grounds 
of newly discovered evidence only. The proffered evidence 
did not require a new trial because (A) appellant failed to 
show diligent effort to discover the evidence before or at trial; 
(B) the evidence was merely impeaching in nature; and (C) 
since the Trembley testimony of Dr. Harris related to a socio- 
pathic personality of a different type than appellant’s, that 


testimony would not likely have produced a different result 
had it been before the jury in this case. 


ARGUMENT 
I 


The admission into evidence of appellant’s oral and written 
confessions did not constitute reversible error 


A. The oral admissions were admissible 


Appellant on this appeal has abandoned her objection below 
to the admissibility of (1) her first oral confession to Cahill, 
and (2) her repeater oral confession, minutes later, to Zazanis. 
Notwithstanding the abandonment, appellee believes it im- 
portant to establish their patent admissibility. Ruiz 5(a) 
and Mallory v. United States, 354 U.S. 449 (1957), do not even 
touch them. The uncontradicted evidence is that appellant 
was only one of a number of material witnesses taken to head- 
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quarters after police arrived on the scene; although she pos- 
sibly could have been arrested lawfully on the basis of Dorothy 
Banks’s hysterical accusation that she had shot Smith, the 
officers in their judgment deemed it appropriate not to arrest 
anyone until after further investigation; the fact that appel- 
lant herself was the person who had the police called bulwarks 
the only possible conclusion from the evidence, that appellant 
accompanied the officers to Headquarters with a desire to make 
a clean breast of the whole affair and was not under arrest at 
the time. 

After arrival at Headquarters, interrogation started imme- 
diately. Within, at most, seven minutes’ worth of questions,” 
appellant confessed she had stabbed Smith. The officers, of 
course, were entitled to ask the questions. Goldsmith v. United 
States, 107 U.S. App. D.C. 305, 314-5, 277 F. 2d 335 (1960), 
cert. denied sub nom. Carter v. United States, 364 U.S. 863 
(1961) (Burger, J., joined by Prettyman, J.) ; Trilling v. United 
States, 104 U.S. App. D.C. 159, 172 (Bazelon, J., joined by Edg- 
erton, J.), 182 (Prettyman, J., joined by Miller and Bastian, 
JJ.), 206 F. 2d 677 (1958) ; Heideman v. United States, 104 US. 
App. D.C. 128, 134, 259 F. 2d 943 (1958), cert. denied, 359 US. 
959 (1959) (Bazelon, J., dissenting); Green v. United States, 
104 U.S. App. D.C. 23, 239 F. 2d 180 (1958) (Danaher, J.); 
Metoyer v. United States, 102 U.S. App. D.C. 62, 66, 250 F. 2d 
30 (1957) (Edgerton, J., dissenting). And the answering con- 
fession was constitutionally usable in evidencee. “So longas no 
coercive methods by threats or inducements to confess are em- 
ployed, constitutional requirements do not forbid police exami- 
nation in private of those in lawful custody or the use as 
evidence of information voluntarily given.” United States v. 
Carignan, 342 US. 36, 39 (1959), citing, inter alia, Ziang Sung 
Wan v. United States, 266 U.S. 1, 14 (1926), and McNabb v. 
United States, 318 U.S. 332, 346 (1943). Even had appellant 
been under arrest at the time, the first oral confession would 
have been plainly admissible. United States v. Mitchell, 322 
US. 65 (1944). So, too, under Mitchell, the second oral con- 
fession, given a scant minute or two after the first. Cf. Naples 


*It took that long only because the wrong questions were asked. The 
officers with ample justification thought Smith had been shot. 
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v. United States, No. 16436, D.C. Cir., May 8, 1962, Part Ii(a), 
slipopinion at 45, 5n. 6. 


B. The written confession was admissible 


Appellant, then, was placed under arrest, at the earliest 
4:23 a.m. when she gave her first oral statement, at the latest 
4:30 a.m. after her second statement had been given Zazanis. 
Starting at 4.30 a.m., the confessions were reduced to writing. 
The time lapse between 4:30 a.m. and either 5:00 or 5:30 was 
consumed for no purpose other than getting the confession 
down on paper. Such a “delay” is not “unnecessary”; it is 
permissible. Yurberville v. United States, Nos. 16348 et al., 
D.C. Cir., February 1, 1962, slip opinion at 10-11 (Simpson con- 
fession reduced to writing between 12:30 a.m. and 1:25 a.m.), 
and cases cited at 11, n. 21. 

At either 5:00 or 5:30, the typing of the statement was inter- 
rupted in order to retrieve the knife. The “delay,” at most an 
hour, was not “unnecessary”; it was “necessary.” It is Iudi- 
crous to think that after having obtained two perfectly good 
oral confessions from appellant and one in the midstage of being 
reduced to writing, the officers had any desire to secure further 
incriminating statements from appellant in taking her back to 
the scene. The process was neither intended to be one of fur- 
ther interrogation, nor did it have that effect. Mallory itself 
pronounces that “Circumstances may justify a brief delay be- 
tween arrest and arraignment, as for instance, where the story 
volunteered by the accused is susceptible of quick verification 
through third parties. But the delay must not be of a nature to 
give opportunity for the extraction of a confession.” Mallory v. 
United States, supra, 354 U.S. at 455. Appellant’s story was 
susceptible of “quick verification,” not through third parties, 
but by locating a tangible object, the knife. There was good 
reason to verify the story here. The police had not found a 
knife on the scene, Dorothy Banks had accused appellant of 
shooting her husband Smith, a gun had actually been found. 
Appellant had been charged with, and was to be arraigned on, & 
homicide, the most serious of offenses. There was an outside 
chance the confession was false. “It is common knowledge 
that many times the police have voluntarily released a. man 


22 


even after he has confessed, on the ground that the confession 
wasa fabrication.” Tate v. United States, 109 U.S. App. D.C. 
13, 18, 283 F.2d 377 (1960) (Washington, J., concurring). 
“Rvery citizen has the right to insist that the police make some 
pertinent and definitive inquiry before he may be arraigned on 
criminal charge, which even if itis later abandoned inflicts on 
' him a serious stigma.” Metoyer v. United States, supra, 102 
US. App. D.C. at 65. 

That appellant was taken back to the scene is in itself evi- 
dence of police concern with avoiding undue delay. Apart 
from an identified man referred to in appellant’s oral state- 
ments, appellant herself was the only person who could pin- 
point the knife’s location if it really existed. It was still 
before sun-up. Speedy recovery of the knife was essential for 
three reasons: (1) to verify or reject appellant’s story at the 
earliest possible time; (2) because with daylight someone may 
have seen the knife and removed it; and (3) another person, 
unidentified by name to the officers, apparently had knowledge 
of its whereabouts. 

Appellant says, in so many words, that she had been brought 
“pack to the scene of the killing to reenact the incident * * *” 
(Br. i, 7). There is not only no evidence of record indicating 
an actual “reenactment” on the scene, but also no evidence 
that that was the purpose of the excursion. This case is there- 
fore not like Naples v. United States, No. 16436, D.C. Cir., 
May 8, 1962, nor it is like Williams v. United States, No. 16793, 
D.C. Cir., May 4, 1962, or Watson v. United States, 98 U.S. 
App. D.C. 221, 234 F. 2d 42 (1955) and its sequel Watson II 
v. United States, 101 U.S. App. D.C. 350, 249 F. 2d 106 (1957). 
Naples involved threshold confession the reliability of which 
was unquestionable; the confession had been given during 3 
period in which a committing magistrate was readily avail- 
able; the officers, with purpose to strengthen their case on 
probable cause, led Naples through complete reenactment 
on a detour between precinct and Headquarters. Wiliams 
was similar: one officer had been an eyewitness to appellant’s 
exit from premises where a burglar alarm had gone off; after 
Williams’ capture, he made a threshold confession at Head- 
quarters; there was no reason to check the confession out, but 
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Williams was taken back to the scene where, confronted by the 
man in charge, Williams again made an inculpatory statement 
later used against him in evidence. Watson, held overnight at 
Headquarters, gave full probable cause confessions for presen- 
tation to a magistrate, at the latest by 8:00 a.m.; instead of 
“arraigning” him immediately as the courts opened, a 9:00 
reenactment followed by a noon hour reduction of confessions 
to writing delayed presentation for hours while the courts 
were sitting. The common factor in all these cases was day- 
light delay which offered police opportunities for oppressive 
treatment of and further cementing of the case against an 
accused who had already been subject to interrogation after 
arrest. Here, as in Metoyer v. United States, supra, “* * * 
there is not the slightest intimation of any ‘extraction’ ele- 
ment and indeed appellant does not even suggest this.” 102 
U.S. App. D.C. at 65. “What Mallory prevents the police 
from doing is to postpone arraignment for the purpose of ques- 
tioning the prisoner himself in order to persuade him to 
abandon his claim of innocence.” Trilling v. United States, 
supra, 104 US. App. D.C. at 170 n. 6 (Bazelon, J., dissent- 
ing). Here that purpose is wholly lacking. Appellant never 
pretended innocence of stabbing Smith; she herself called in 
the police, and the entire sequence of events, both before and 
after arrest, makes plain her desire to clear the entire matter 
up, believing herself to have been justified for doing what she 
did. This case is most like United States v. Mitchell, 322 U.S. 
65 (1944). Mitchell admitted guilt within minutes of his 
arrival at a police station, “told the officers of various items 
of stolen property to be found in his home and consented to 
their going to his home to recover the property.” Id. at 69-70. 
The officers made the recovery trip before arraigning Mitchell. 
The Supreme Court held “there was no disclosure induced by 
illegal detention, no evidence was obtained in violation of any 
legal rights.” Jd. at 70. 

After appellant had been brought back to Headquarters, at 
some time between 5:30 and 6:30 a.m., the time consumed 
until she left Headquarters at 8:00 a.m. was devoted wholly, 
except for rest breaks, to completion of the written statement. 
This again was permissible. Turberville v. United States, 
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supra; Sawyer v. United States, No. 16536, D.C. Cir., April 19, 
1962, slip opinion at 2 (alternative holding). The fact that 
thereafter appellant was not presented before a committing 
magistrate until the opening of court on Monday morning, 
July 4, is immaterial. United States v. Mitchell, supra, 322 
US. at 70; Trilling v. United States, supra, 104 US. App. 
D.C. at 163 (first confession); Day v. United States, 108 U.S. 
App. D.C. 201, 281 F. 2d 33 (1960). The written confession 
was admissible in evidence. 


C. Even were the written confession inadmissible, the error in receiving 
it into evidence does not affect appellant’s substantial rights 


Should it be error to have received appellant’s written con- 
fession in evidence, the question would still remain whether 
such error affected appellant’s substantial rights. Fep. R. 
Car. P. 52(a), supra, p. 18; Kotteakos v. United States, 328 
US. 750 (1946); Starr v. United States, 105 U.S. App. D.C. 
91, 94-6, 264 F. 2d 377 (1958) (en banc), cert. denied, 359 
US. 936 (1959); Trilling v. United States, supra, 104 US. 
App. D.C. at 164 n. 10 (first confession, alternative holding) ; 
Porter v. United States, 103 U.S. App. 385, 392-3, 258 F. 2d 
685 (1958), cert. denied, 360 US. 906 (1959) (alternative 
holding). See also Turpin v. United States, 108 U.S. App. 
D.C, 274, 281 F. 2d 637, cert. denied, 364 U.S. 919 (1960). 
On the whole record, we submit, this Court can say with cer- 
tainty, without an iota of speculation, that the jury’s result 
would have been the same had the written confession been 
excluded. 

Appellant took the stand at trial and described the offense 
in great detail (J.A. 79-87). Cf. Coleman v. United States, 
111 U.S. App. D.C. 210, 295 F. 2d 555, 564-5 (1961) (en 
banc), cert. denied, 369 U.S. 813 (1962). Her trial testimony 
included telling the jury of how she had come to dispose of 
the knife, and where she had put it (J.A. 84-85, 87); this 
doubtless renders harmless any and all of her extra-judicial 
statements concerning the knife both in the oral confessions 
and in the course of the early morning knife-hunt on the scene. 
In every material respect save one which appellant makes a 
point of, appellant’s trial testimony and her two oral confes- 
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sions which (1) were plainly admissible and (2) are now un- 
challenged, are merely cumulative of the written confession; 
and vice versa. Cf. Haines v. United States, 188 F. 2d 546, 
549-50 (9th Cir. 1951), cert. denied, 342 U.S. 888 (1951). 

Appellant says this (Br. at 4-5): “The written statement 
was substantially similar to the oral admissions * * * except 
in one important particular: it contained a sentence not men- 
tioned in the oral admissions—‘When I grabbed Charles, Claude 
ran to his car and jumped in and tried to make a getaway’ 
(J.A. 54) (emphasis supplied by appellant).” Appellant says 
further (Br. 8): “It [this sentence] was the only evidence on 
the record which rebutted the evidence of self-defense”; again 
(Br. at 12), “Inasmuch as the deceased had indisputedly shot 
and wounded the appellant’s nephew and also shot at appel- 
lant, self defense would be made out as a matter of law absent 
the presence in the record of this statement. The mere fact 
that it is the only account of the incident made by the appel- 
lant which includes these damning words is enough to cast 
legal doubt as to its veracity,” by which appellant obviously 
means to say that the officer who reduced the statement to 
writing put words into appellant’s mouth. 

This is a classic instance of one’s trying to have his cake and 
eat it too. 

1. The issue of self-defense in this case was so weak as to 
be virtually non-existent.” To be sure, appellant was “shot at,” 
but no bullet was forthcoming; Smith’s gun had either been 
emptied or had become defective, and appellant had reason 
to know that: “I heard the gun snap. I heard it snap” (J.A. 
83). Smith then wheeled into his car; appellant testified, “I 
don’t know whether he was fumbling after something but I 
had a fear he was going to get something else * * *” (J.A. 84). 
This fear had no basis in objective fact, nor even in appear- 
ances as otherwise stated by appellant herself. Her first oral 
admission was, “When he [Smith] got in behind the driver’s 
seat, she stated that she got into the automobile, which is a 


In the first trial, Judge Curran had taken the issue of self-defense out 
of the case by refusing to instruct on it altogether. Appellee defended that 
action on the first appeal. A general discussion of the law of self-defense 
as applicable to this case is found at Brief for Appellee, pp. 12-7, Jones v. 
United States, No. 16249, 
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four-door automobile, and’she got into the rear right door, 
come up behind Claude Smith, who was at the driver’s wheel, 
reached over and grabbed his left arm and hit him * * *” 
(J.A. 43). Her second oral admission said, “she jumped into 
his automobile, which is a four-door Ford sedan, from the 
right side into the rear of the car, and she grabbed Smith’s 
left arm off the steering wheel, and she indicated with a gesture, 
by tightening her fist and striking her chest, that she hit him 
with the knife in the chest while he was seated behind the 
wheel of the car” (J.A.49). In her written confession, immedi- 
ately following the sentence complained of, appellant stated, 
“T Jet Charles down on the street and jumped into the back 
seat of Claude’s car, and I grabbed his left arm off the steering 
wheel and I hit him with the knife * * *” (J.A. 54).22 Cross- 
examined on her written confession, appellant testified in the 
following colloquy (Tr. 340-341): 

Q. Did you jump into the back seat of Claude’s car? 

A. I jumped in the back seat to the front seat, I did, 

yes. 

Q. You mean you climbed over the front seat? 

A. No, I didn’t climb over. 

Q. You were in the back seat? 

A. Yeah, I was in the back. I was in the back of 

the car. 


* * * * * 


Q. All right. “And I grabbed his left arm off the 
steering wheel and I hit him with the knife.” Did you 
grab his left arm off the steering wheel? 

A. When I taken and jumped in, I pushed his arm 
and stabbed him; yes, sir, I did. I said that. 

Q. Well, now, as a matter of fact, when Smith got 
into that car, he tried to start the car and it started, 
didn’t it? 

A. I didn’t hear it start. I did not hear any car 
start up. 

Q. Well, now, he didn’t strike you in that car when 
you got in there, did he? 


* * * * * 


2 All emphasis is supplied. 
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A. Well, I don’t know what he was going to do; I 
stabbed him. 

The Courr: No. Answer the question. 

The Wirness: No. 


This evidence makes abundantly clear that appellant could 
not have reasonably believed, even from mere appearances, that 
at the time she struck the fatal blow she was in imminent 
danger of death or grave bodily harm at the hands of Smith. 
Under any view of the facts, she had to have struck him 
while he was facing the front of the car, away from appellant, 
with one hand on the wheel. Appellant could not say at trial 
what Smith’s other hand was doing. But three witnesses, in- 
cluding two called by appellant, testified they heard the motor 
turn over and cut out; Dorothy Banks saw Smith’s right hand 
on the ignition. The only deduction a jury could possibly make 
from the objective facts was that Smith was trying to drive 
the car away, and such a deduction would be in complete 
accord with appellant’s subjective conclusion that Smith “tried 
to make a getaway” as stated in her written confession. Ap- 
pellee submits it may be said with confidence that the jury’s 
thinking would have been no different had the “getaway” 
statement been excluded. 

2. The “have-your-cake-and-eat-it-too” aspect of the case 
lies in appellant’s trial testimony where, for the first time any- 
where, appellant asserted that her nephew Brown had fallen 
so as to place his head “down between the wheels of the car” 
(J.A. 83). No other witness at trial so testified. Appellant 
requested and received an instruction on not only her right of 
self-defense but also on her right to defend a close relation, her 
nephew Brown, from imminent danger of death or grave bodily 
harm (J.A. 110-111). But on the evidence presented, Brown 
at the time appellant struck the fatal blow could have been in 
no such imminent danger, unless (1) as appellant testified, his 
head or some other part of his body could have been run over 
by Smith’s moving car, and (2) as appellant’s written con- 
fession said. Smith “tried to make a getaway” by readying 
the car for motion. The “getaway” statement, if it hurt an 
already weak case of self-defense, if anything helped appel- 
lant’s claim of right to protect Brown. For the “getaway” 
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statement showed that appellant subjectively appreciated 
what the objective evidence showed: that Smith tried to start 
the car, thus endangering Brown if indeed his head were near 
or between the wheels. The jury’s verdict, of course, signi- 
fies that it found beyond a reasonable doubt that Brown was 
not in imminent danger at the time appellant stabbed Smith; 
or, putting it another way, that it refused to believe appellant’s 
uncorroborated testimony that Brown’s head was between the 
wheels. But that does not mean appellant was not helped on 
that theory of the case by the “getaway” statement. 

3. Appellant could not have been permitted to testify at 
trial in so many conclusionary words that she stabbed Smith 
in self-defense. But her written confession, read to the jury 
in its entirety, contained her statement, “I did it in self-defense 
and I’m very sorry it happened” (J.A. 55). In a case other- 
wise devoid of good self-defense evidence, appellant’s written 
confession, coming as it did so soon after the event when 
detailed fabrication is difficult, helped the self-defense theory 
of the case, too. If the confession cut both ways, it at least 
cut more in appellant’s favor than to her detriment. On the 
whole record, its admission did not affect appellant’s substan- 
tial rights. 

4. The question whether appellant actually made the “get- 
away” statement was one for the jury to decide. It is true that 
Officer Cahill could not find the “getaway” statement in his 
notes of appellant’s first oral confession to him (J.A. 57-58). 
But the confession was reduced to writing not by Cahill but 
by Zazanis, who testified he typed it in “the language of the 
defendant as near as possible as she was speaking” (J.A. 50). 
On the stand appellant disputed that she had made the “get- 
away” statement in the language of the typed confession (Tr. 
339). In its charge to the jury, the court, which otherwise 
scrupulously avoided comment on the evidence for reasons 
stated (J.A. 99-100), singled out this one conflict for careful 
instruction (J.A. 105): 


In connection with the credibility of witnesses, I must 
point out that the defendant in this case, according to 
the Government’s testimony, gave to the police officers 
a signed statement. She denies at this time that cer- 
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tain of the phraseology, certain of the statements, in- 
cluded in that statement were made by her. It is your 
responsibility in passing upon the credibility of wit- 
nesses to determine whether those statements were or 
were not made. This is one of your responsibilities as 
the trier of the facts in this case. 


Counsel for appellant in closing argument to the jury had asked 
them to believe appellant rather Zazanis (Tr. 423-4), and 
the court’s instructions left the question with the jury where 
it belonged. 

II 


Appellant was not entitled to a directed verdict of not guilty 
by reason of insanity; the insanity issue properly went to 
the jury 


A. The evidence on existence of mental disease did not require a 
reasonable doubt in appellant’s favor 


Appellant relies upon a series of cases in which this Court 
has ordered entry of a judgment of acquittal by reason of in- 
sanity on account of the Government’s failure to bear the fa- 
miliar disease-product burden of proof. Appellant cites: [saac 
v. United States, 109 U.S. App. D.C. 34, 284 F. 2d 168 (1960) ; 
Satterwhite v. United States, 105 U.S. App. D.C. 398, 267 F. 
2d 675 (1959); Fielding v. United States, 102 U.S. App. 167, 
251 F. 2d 878 (1957); Wright v. United States, 102 U.S. App. 
D.C. 36, 256 F. 2d 4 (1957); Douglas v. United States, 99 U.S. 
App. D.C. 232, 239 F. 2d 52 (1956); also Hopkins v. United 
States, 107 U.S. App. D.C. 126, 275 F. 2d 155 (1959). But as this 
Court has stated, “When we have ordered directed verdicts it 
has been upon strong evidentiary grounds,” Turberville v. 
United States, Nos. 16343, et al., D.C. Cir., February 1, 1962, 
slip opinion at 5; more recently, the Court amplified, “We 
have previously found error in the failure of the District Court 
to direct verdicts of not guilty by reason of insanity only where 
the evidence of mental disease has been very strong and the 
condition a serious one,” Campbell v. United States, No. 16414, 
D.C. Cir., March 29, 1962, slip opinion at 3. Thus, as demon- 
strated in Campbell, ibid. n. 1, Isaac involved a schizophrenic 
according to three psychiatrists; Satterwhite a paranoid schiz- 
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ophrenic; Fielding a case of dementia praecox; Wright a schiz- 
ophrenic according to at least five psychiatrists; Douglas, where 
@ new trial was ordered, dementia praecox according to three 
psychiatrists; and Hopkins, another schizophrenic. The series 
of cases relied on by appellant concerned, in short, psychoses 
of the severest nature. 

The present appellant had, as of the date of the offense, no 
organic defect or injury, and upon examination had no recog- 
nizable symptomatology except her “emotional instability” as 
demonstrated by the fact that she “engaged in fights” which— 
and this reveals the psychiatrists’ class-colored outlook on 
violence—“were felt to be unnecessary, or would ordinarily 
have been felt [by whom, it is quite evident] to be unneces- 
sary” (J.A.75). Coupled with appellant’s history of “violence 
and drunkenness,” the psychiatrists said, these led to a diag- 
nosis of “dissocial reaction,” or “sociopathic personality, dis- 
social type,” which etymologically and psychiatrically means 
that the patient is antisocial.* Like “emotionally unstable 
personality,” sociopathic personality or dissocial reaction is a 
“broad classification which may include severe or relatively 
minor personality disorders.” Campbell v. United States, 
supra, slip opinion at 3. Dr. Harris, testifying for the Gov- 
ernment on rebuttal in this case, was of opinion that dissocial 
reaction, which he agreed was the proper diagnosis, was not a 
mental disease medically speaking but rather a social personal- 
ity problem, though the line was admittedly hard to draw. 
Psychiatrists, he said, were divided on the question. 

If psychiatrists can rationally disagree as to whether a partic- 
ular diagnosis does or does not constitute, medically speaking, 
2 mental disease, appellee submits it is quite irrational to say 
that a lay jury could not reasonably go either way on the same 
question. This case is, a fortiori, covered by Part I of Camp- 
bell, where the Court held, slip opinion at 2-3: “Although both 
psychiatrists agreed that appellant’s particular condition con- 


Webster's Unabridged, 2d ed., says that “antisocial” means: “tending to 
interrupt or destroy social intercourse; averse to society, or hostile to its 
well-being or existence; as, antisocial principles; crime is antisocial.” Ct. 
J.A. 73: Q. Do you subscribe to the belief, doctor, * * * that anyone who 
commits a crime is necessarily ipso facto ill? A. I do not think they are 
mentally healthy. 
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stituted a mental disease, the existence or not of mental dis- 
ease is ordinarily a issue exclusively for the jury. * * * We 
conclude that reasonable jurymen might find beyond a reason- 
able doubt that defendant was not insane.” Appellee urges 
the same is true here. 


B. The evidence on causality did not require a reasonable doubt in 
appellant’s favor 

Even if, arguendo, the jury could not find beyond a reason- 
able doubt that appellant did not suffer from mental disease 
on the date of the crime, they could nevertheless find beyond 
a reasonable doubt that the crime was not the “product” of 
such disease. 

Dr. Cairo for the defense gave his opinion that appellant’s 
crime was the product of dissocial reaction (J.A. 63). (Of 
course, in Dr. Cairo’s opinion, crime almost, is dissocial reac- 
tion.) The evidence does not show Dr. Cairo’s chain of reason- 
ing on the “product” question except for a single remark that 
appellant had “a tendency to carry into action her strong emo- 
tional feelings” (J.A. 65). Dr. Dobbs’s opinion, again for the 
defense, was expressed in a naked conclusion, without under- 
lying reasoning, “that there is a reasonable probability that her 
illness did have a direct influence on this act” (J.A. 75). 

The record contains evidence from which a jury could find 
beyond a reasonable doubt that dissocial reaction in appellant 
was not the sine qua non of appellant’s act. 

The case went to the jury under manslaughter instructions. 
Manslaughter is the unlawful killing of a human being without 
malice. Fryer v. United States, 93 U.S. App. D.C. 34, 207 F. 2d 
134, cert. denied, 346 U.S. 885 (1953). It may occur when the 
killing is done in so-called “heat of passion” engendered by 
adequate provocation. Jbid. and cases there cited. In an 
unassailed charge, the court here told the jury they could con- 
vict appellant of manslaughter if she killed the deceased 
“in a sudden heat of passion and in hot blood, caused by ade- 
quate provocation without malice” (J.A. 101). Here the jury 
may have reasonably found that anyone in appellant’s shoes 
on the night of the offense, mentally diseased or not, would have 
been sufficiently provoked to kill Smith under all the facts and 
circumstances; these included (1) seconds before the killing, 
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Smith had appeared to empty the contents of his gun into 
appellant’s nephew before her eyes; (2) Smith leveled his gun 
at appellant and, pressing the trigger, would have shot and per- 
haps killed her had not the gun run out of bullets; and (3) as 
appellant testified, without much objective basis, at the time 
she struck Smith, “I was scared of him hurting me with some- 
thing” (J.A. 85). Three factors: love, anger, and unreasoning 
fear—basic human emotions, Affection for her nephew Brown, 
anger at Smith for his gun play, fear of Smith as he went 
back to his car. Both defense psychiatrists, concerned with 
labels and giving productivity opinions in conclusionary form, 
had nothing to say about whether a “normal” person would 
have reacted the same way as appellant did under the same pro- 
voking circumstances. The jury had ample basis for rejecting 
the barebones opinions of the experts and concluding beyond 
doubt that irrespective of her “dissocial reaction,” appellant 
had been sufficiently provoked to kill Smith in hot blood, and 
that a “normal” person in her shoes might well have done the 
same.* 
Tit 


Appellant’s new trial motion was correctly denied 


A. So far as Dr. Harris’ testimony is concerned, the new trial motion 
was required to be treated as a motion based on the narrow ground of 
newly discovered evidence and not on the broader ground of “interest 
of justice.” 


The jury’s verdict was rendered February 12, 1962. A new 
trial motion was filed February 14. On March 9, the motion 
came before the court for hearing. There, for the first time, 
appellant added to his grounds for new trial a ground premised 
upon a fact discovered by counsel for appellant just the day 
before on March 8. The discovered fact was alleged to be 
that Dr. Harris, who had testified in appellant’s trial that in 
his opinion “dissocial reaction” was not a mental disease, had 


“This is not to condone the killing. The law of manslaughter proceeds 
on the axiom of our jurisprudence that life, no matter whose, is sacred, and 
that if an act which results in death is intentional—i.c., not an unwilled 
muscular contraction—it should be punished even though unaccompanied by 
malice. 
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testified nine months earlier in another case that in his opinion 
“sociopathic personality” was a mental disease. ° 

Fen, R. Carm. P. 33 provides that a motion for new trial 
based on the ground of newly discovered evidence may be 
made only before or within two years after final judgment, 
and that a motion for new trial based on any other grounds 
“shall be made” within 5 days after verdict or finding of guilty 
or within such further time as the court may fix during the 
5-day period. The prescribed time periods are mandatory and 
jurisdictional. United States v. Smith, 331 U.S. 469 (1947); 
see United States v. Robinson, 361 U.S. 220, 225-6 (1960). 

A motion for new trial filed within 5 days of verdict or find- 
ing of guilty, or within a permitted time extension fixed dur- 
ing that 5-day period, may be granted “if required in the in- 
terest of justice,” while a new trial motion made at any other 
time, before or within two years of final judgment, can be 
considered only on the narrower grounds of newly discovered 
evidence. Benton v. United States, 88 U.S. App. D.C. 158, 
188 F. 2d 625 (1951); Brodie v. United States, 111 U.S. App. 
D.C. 170, 295 F. 2d 157 (1961).** 

Here, mainly on grounds otherwise covered on this appeal, 
appellant filed a new trial motion within 5 days after verdict. 
No time extension was sought during those five days for the 
filing of any amendment or additional ground thereto. March 
9, twenty-five days after verdict, a new ground was added 
based on a fact discovered March 8. In these circumstances, 
the new trial motion, so far as it is based on the ground first 
raised on March 9, must be considered as a motion based on 
grounds of newly discovered evidence. United States v. Mc- 


“ Judge Burger's opinion in Brodie, 295 F. 2d at 159, says that under 
Rue 33 a motion made within five days of final judgment, as distin- 
guished from one made later but within two years, empowers the trial 
court to grant a new trial “if required in the interest of justice.” Appellee 
respectfully points out that the 5-day new trial motion of Rote 33 is 
geared to the entry of verdict, not judgment, so far as the running of time 
is concerned. The error in the opinion appears inadvertent, however, in 
view of the fact that Brodie’s case arose in the Municipal Court system 
where, except in the few cases in which the court requests a presentence 
investigation and report, the date of verdict is the date of judgment and 
sentence, too. Brodie’s case was typical: the verdict was returned and 
sentence was passed and judgment entered all on the same day. 
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Curry, 146 F. Supp. 109 (E.D. Pa. 1956), aff'd, 248 F. 2d 116 
(3d Cir. 1957); United States v. Derosier, 141 F. Supp. 397 
(W.D. Pa. 1956). The case is virtually on all fours proce- 
durally with United States v. Stirone, 168 F. Supp. 490 (W.D. 
Pa. 1957). There, a month and three days after a 5-day mo- 
tion had been duly filed, the defendant filed an “Amendment 
to Motion for New Trial” adding a ground not theretofore 
raised. The District Court held, 168 F. Supp. at 501-2, that 
the new ground did not “relate back” to the timely 5-day 
motion and had to stand or fall under the criteria applicable 
to newly-discovered-evidence new trial motions; more, that 
the “interest of justice” could not be considered. The court 
was upheld on this point on appeal, Stirone v. United States, 
262 F. 2d 571, 577-8 (3d Cir. 1958), rev’d on other grounds, 
361 U.S. 212 (1960). 


B. The proffered evidence was not “newly discovered” 


The legal content of “newly discovered evidence” has been 
succinctly stated. “A motion for a new trial based on the 
ground of newly discovered evidence has to meet the following 
requirements: (1) It must appear from the motion that the 
evidence relied on is, in fact, newly discovered, 7.e., discovered 
after trial; (2) the motion must allege facts from which the 
court may infer due diligence; (3) the evidence relied on must 
not be merely cumulative or impeaching; (4) must be ma- 
terial to the issues involved; and (5) must be such as, on @ 
new trial, would probably produce an acquittal.” Pitts v. 
United States, 263 F. 2d 808, 810 (9th Cir.), cert. denied, 360 
U.S. 919 (1959); Mills v. United States, 281 F. 2d 736 (4th 
Cir. 1960). See also Thompson v. United States, 88 U.S. App. 
D.C. 235, 188 F. 2d 652 (1951); McDonnel v. United States, 
81 U.S. App. D.C. 123, 155 F. 2d 297 (1946). Here, require- 
ments (2), (3), and (5) are not met. 

Lack of due diligence. The burden is on appellant to show 
that the material asserted to be newly discovered could not 
with due diligence have been discovered before or, at the latest, 
at the trial. Pitts v. United States, supra (alternative 
ground) ; United States v. Costello, 255 F. 2d 876, 879 (2d Cir. 
1958), cert. denied, 357 U.S. 937 (1959); Balestreri v. United 
States, 224 F. 2d 915 (9th Cir. 1955). Not even an attempt 
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to discharge this burden is here shown. The record evidences 
facts from which the Court may infer lack of due diligence. 
As of December 27, 1961, more than a month before trial, Dr. 
Overholser had reported to the court the division of his staff 
psychiatrists on the question whether appellant was suffering 
from mental disease on the date of the offense. Appellant thus 
had advance knowledge, or at least had to anticipate, that 
there would be at least one Government expert witness to 
testify that appellant was free from mental disease. Since the 
three psychatrists who actually did testify had worked together 
on the case in staff conference, the two who testified for ap- 
pellant more likely than not were cognizant of the grounds for 
their colleague’s disagreement; at the very least, they were & 
source of possible leads to counsel for appellant in preparing 
for cross-examination of a potential Government psychiatric 
witness on the case in rebuttal. Investigation of Dr. Harris’ 
professional experience of testifying in courts may or may not 
have disclosed to counsel for appellant Dr. Harris’ testimony 
in the Trembley case; but counsel apparently not having un- 
dertaken to investigate before trial,”* due diligence is not made 
out through speculation whether such investigation would have 
proved difficult and possibly fruitless. 

At trial, it was established on direct examination of Dr. 
Harris that he had previously testified “many times” in the 
courts (J.A. 89). It was therefore open to appellant on cross- 
examination to inquire whether Dr. Harris had previously 
testified in court concerning his classification of “dissocial re- 
action” and “sociopathic personality” ; if so, to inquire as to the 
names of any such cases; and to move for continuance for the 
purpose of examining the records in any such cases for Dr. 
Harris’ testimony. The point is not whether the court below 
would or would not have allowed such questions or interrupted 
the trial to permit counsel more time for investigation; the 
point is that “due diligence” requires the effort to have been 
made. 


* Counsel in argument referred to “my inadequacies of not finding out 
about this at the time of trial so I couldn’t ask him [Dr. Harris] about this” 
(J.A. 118) 
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This case is not like the first Blocker v. United States, 107 
US. App. D.C. 63, 274 F. 2d 572 (1959), authority relied on 
by appellant below (J.A. 118). Attorneys for Blocker natu- 
rally could not have been expected to discover before or at trial 
that St. Elizabeths was to change its classification of socio- 
pathic personality in testimony in another trial held after 
Blocker’s verdict. Now, the famous “weekend” change is past 
history; it was past history before this appellant came to trial. 
Blocker v. United States itself stands as a caveat to attorneys 
in insanity cases that the question whether “sociopathic per- 
sonality” is a mental disease is a close one on which psychia- 
trists have zigged and zagged in particular cases and still dis- 
agree among themselves. Due diligence requires, we submit, 
that if it can be anticipated in advance that a psychiatrist will 
testify at trial that sociopathic personality is not in his opinion 
a mental disease, all the obvious possibilities for impeaching 
evidence, whether through live witnesses or texts, be explored. 
That takes appellee to the next point. 

Material merely impeaching and cumulative. The Trem- 
bley testimony of Dr. Harris, assuming it to be what appellant 
says it is, would have been merely impeaching had it been used 
at trial; that is, it may have adversely affected the credibility 
of Dr. Harris’ direct testimony so as to alter the weight of the 
testimony as opposed to its admissibility or legal sufficiency. 
Newly-discovered impeachment evidence, however, is not 
ground for a new trial. Looked at in another way, the Trem- 
bley testimony of Dr. Harris—again, assuming it to say what 
appellant says it says—would have been cumulative to that 
put before the jury in this case by the two defense psychia- 
trists; but even with such cumulation of testimony appellant 
would not have been entitled to a judgment of acquittal by 
reason of insanity where the disease if any is not serious and 
where the evidence on causality lies in the range for jury verdict 
either way. Campbell v. United States, supra. 

New material would not probably produce acquittal. Appel- 
lant relied on Dr. Harris’ trial testimony as reported on page 4 
of Judge Holtzoff’s opinion in Trembley v. Overholser, H.C. 
No. 288-61 (J.A. 117). But that opinion indicates that Dr. 
Harris’ diagnosis of Trembley was that she was suffering from 
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“sociopathic personality disturbance, alcohol addiction,” Trem- 
bley having been tried for the offense of public intoxication, 
D.C. Cops, § 25-128 (1961); that that condition—namely 
“sociopathic personality, alcohol addiction”—was a mental dis- 
ease in Dr. Harris’ opinion, though the question in his mind was 
“debatable.” Counsel for appellant conceded in his memoran- 
dum (J.A. 115) that he had since talked with Dr. Harris, who 
distinguished the cases on psychiatric grounds, which, it was 
enigmatically said, “defense counsel is not sure are legally dis- 
tinguishable.” This puts the question in perspective. Insanity 
vel non, under Durham, is a question of medical fact. If Dr. 
Harris concededly was able to distinguish between a sociopath 
who was an alcohol addict and appellant—suffering from “dis- 
social reaction”—who was not, on psychiatric grounds, it is not 
open for the law to preclude putting the two into different psy- 
chiatric classifications. The District Court put it well when it 
said of the “newly-discovered evidence” (J.A. 117): “Tt doesn’t 
impress me. I think I must evaluate the problems of the cur- 
rent case in light of the current case.” In short, what Dr. Harris 
said in another case about classifying another person’s mental 
condition as disease or not, has little if any probative or im- 
peachment value in this case involving a different person as 
defendant. No two individuals are alike. Dr. Harris’ testi- 
mony in the Trembley case, had it been before the jury as im- 
peaching matter, would not likely have produced a different 
result. On the whole record, the denial of appellant’s new 
trial motion was not abuse of the broad discretion of the Dis- 
trict Court in such matters. E.g., Hill v. United States, 22 App. 
D.C. 395, 411-12 (1903) ; McDonnel v. United States, supra. 
CONCLUSION 
Wherefore, it is submitted that the judgment of the District 
Court be affirmed. 
Davip C. ACHESON, 
United States Attorney. 
Narpan J. Pav.son, 
Victor W. Carvry, 
Assorr A, LzeBan, 
Assistant United States Attorneys. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on June 30, 1960, Sworn in on July 5, 1960 
THE UNITED STATES OF AMERICA ) Criminal No. 623-60 
ve Grand Jury No. 812-60 


ELSIE V. JONES, ) Violation: 22 D.C.C. 2403 
Defendant (Second Degree gia 


The Grand Jury charges: 

On or about July 3, 1960, within the District of Columbia, Elsie Vv. 
Jones with malice aforethought, murdered Claude R. Smith by means of 
stabbing him with a knife. 


/s/ Oliver Gasch 
Attorney of the United suis in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Anthony J. Sculli 
Foreman 


[ Filed July 29, 1960] 
PLEA OF DEFENDANT 
On this 29th day of July, 1960, the defendant Elsie V. Tonsa; 
appearing in proper person and by her attorney L.A. Harris, being 
arraigned in open Court upon the indictment, the substance of the charge 
being stated to her, pleads not guilty thereto. 
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The defendant is remanded to the District Jail. 
By direction of 


LEONARD P. WALSH 
Presiding Judge 
Criminal Court #1 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ H.G. Dodd 


By: Harry Alexander Deputy Clerk 
Assistant United States Attorney 


Jack Maher 
Official Reporter 


[ Filed September 27, 1961] 
MOTION FOR MENTAL EXAMINATION 
Comes now the defendant Elsie Jones by her attorney John Paul 


Sullivan (appointed by this Court) who respectfully represents to the 


Court as follows: 

1. That Elsie V. Jones was indicted on July 26, 1960 for second 
degree murder. 

2. That a jury trial was held in the United States District Court 
for the District of Columbia and defendant was found guilty of man- 
slaughter on January 4, 1961. 

3. That defendant was granted a new trial because she had been 
represented by L.A. Harris who, while pretending to be an attorney, 
was not. 

4. That in counsel's meeting with the defendant, there has been a 
great problem of communication because of defendant's lack of 
intelligence and inability to express herself. 

5. That counsel has determined that defendant is unable to read 


and can only write her name. 
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6. That in the course of counsel's investigation, it appears that 
defendant has in the past exhibited a pattern of anti-social behavior 


which has caused her arrest and/or conviction for previous acts of 


manslaughter and armed assaults with a razor. 

7, That such behavior falls into a pattern over a twenty year 
period, which would indicate an abnormal reaction to stress situations. 

8. Defendant's mother has informed counsel that defendant's 
behavior has always been abnormal but has been getting progressively 
worse. "She is extremely nervous; complains of pains crawling up and 
down her leg and then she throws terrible tantrums". Defendant herself 
has told counsel that the "pains run up and down by whole body and stop 
in my head and then I have to hold on to something real hard or else 
I'll scream out like when I'm on a streetcar or something; I'm just real 
nervous." | 
WHEREFORE, it appearing that counsel for the defendant has 
reasonable cause to believe that the defendant may be presently mentally 
incompetent, it is prayed that the defendant, pursuant to the provision 
of Title 24, Section 301 of the District of Columbia Code, 1951 Edition, 
as amended August 9, 1955, be committed to the District of Columbia 
General Hospital to be examined by the staff of said hospital, who shall 
conduct a psychiatric examination of this defendant and file with the 
court written reports thereof which shall express the opinion of the staff 
of the District of Columbia General Hospital as to the present sanity or 
mental competency of the defendant, and as to the fact of whether the 
crime with which she is charged is a product of such mental state. 

/s/ John Paul Sullivan 
CERTIFICATE OF SERVICE 

I hereby certify that a copy of the above Motion was delivered to 
the United States Attorney, U.S. Court House, Constitution Avenue and 
John Marshall Place, N.W., this 27th day of September 1961. 


David Acheson 

United States Attorney 

Thomas O'Malley 
Assistant United States Attorney 


/s/ John Paul Sullivan 


[ Filed September 28, 1961] 


ORDER 
Upon consideration of the motion by counsel of defendant, for an 


examination of the mental competency of the defendant, pursuant to 
Title 24, Section 301, of the District of Columbia Code, as amended 
August 9, 1955, and the representations made in support thereof, it is 
this 28th day of September, 1961, 

ORDERED, that the defendant be and she is hereby committed to 
St. Elizabeths Hospital for a period not to exceed 90 days for examination 
by the psychiatric staff of that hospital and that after such examination 
a report be made to this Court as to: 

(1) Whether the defendant is presently so mentally incompetent 
as to be unable to understand the proceedings against her or to properly 
assist in the preparation of her defense herein; and 

(2) Whether the defendant, at the time of the alleged criminal 
offense, committed on or about July 3, 1960 was suffering from a 
mental disease, or defect, and if so, whether her criminal act was the 
product of her mental condition; and it is 

FURTHER ORDERED, that in the event there is no bed immediately 
available at St. Elizabeths Hospital the defendant remain in the District 
of Columbia Jail to await transfer to St. Elizabeths Hospital when a bed 
becomes available, and it is 

FURTHER ORDERED, that upon receipt by the Court of the report 
of the Superintendent of that hospital, the United States Marshal, or his 
designated deputy, is hereby authorized to bring the defendant, Elsie V. 
Jones before this Court for such further proceedings in this matter as 
may be necessary, or, in the event the hospital report indicates that the 
defendant is competent to stand trial, the United States Marshal, or his 
designated deputy, is hereby authorized to transport the defendant to the 
District of Columbia Jail to await further action of this Court. 


/s/ Matthew F. McGuire 
/s/ John Paul Sullivan JUDGE 
Attorney for the Defendant 
/s/ Thomas M. O'Malley 
Assistant United States Attorney 


[ Filed December 27, 1961] 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
Saint Elizabeths Hospital 
Washington 20, D.C. DIX/WHD 


In Reply Refer to: 
Elsie V. Jones | 
December 27, 1961 


82,208 


The Clerk 

United States District Court 
for the District of Columbia 

United States Courthouse 

Washington 1, D.C. 


Dear Sir: 

We wish to call your attention to the case of Elsie Vv. Jones, who 
was committed to Saint Elizabeths Hospital on September 28, 1961, under 
the provisions of Public Law 313, Act 8-9-55, for a 90-day commitment 
to determine competency for trial. Her criminal number is 623- 60, and 
we understand she is charged with Second Degree Murder. 

After careful examination by competent staff psychiatrists attached 
to this hospital, it is our opinion that Mrs. Jones is mentally competent 
to understand the proceedings against her and properly assist in her own 
defense. There is however, some difference of opinion among our staff 
psychiatrists about whether or not Mrs. Jones was suffering from a 
mental disease or defect at the time of the alleged offense and whether 
or not the alleged offense was the result of a mental disease or) defect. 


We will appreciate your making the necessary arrangements for 


further disposition of Mrs. Jones. 
Sincerely yours, 


/s/ Winfred Overholser 
Superintendent 
ce: United States Attorney 
for the District of Columbia 
Washington 1, D.C. [Copy to Geo C. Dreos, Esq. and 
United States Marshal J.P. Sullivan, Esq. 12/27/61] 
United States Courthouse 
Washington 1, D.C. 
Record Clerk, District of Columbia Jail 
19th & C Streets, S..E. 
Washington, D.C. 
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EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Wednesday, 
February 7, 1962 


The above-entitled matter came on for trial before THE 
HONORABLE EDWARD A. TAMM, Judge, United States District Court 
for the District of Columbia, and a jury at 12:00 noon. 

APPEARANCES: 

For the Government: 
VICTOR W. CAPUTY, Ass't. U.S. Attorney 
For the Defendant: 


GEORGE C. DREOS, Esq., and 
JOHN PAUL SULLIVAN, Esa. 


* * * * * 
MR. SULLIVAN: There is a possibility, Your Honor, that a signed 
statement will be introduced by the Government. It is our understanding 
that the signed statement was signed during the evening hours, 


approximately 8:00 o'clock, the arrest having been made around 3:00 
or 3:30. 
Now, it is our understanding that after Mallory in this jurisdiction 


there have been available under a special program set up between the 

United States Attorney and the Judges of the Municipal Court, Judges 

available on call who could be called by the United States Attorney on a 

rotation system at any time when a Mallory-type situation was likely 
to arise. 

What we are asking Your Honor to do is to take judicial notice of 
the fact. If you cannot, Mr. Conliff has agreed to come and testify to 
that effect. 

THE COURT: I have no knowledge of any such arrangement. 


Very well 
* * 
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DOROTHY MAE BANKS 
a witness called on behalf of the Government, having first been duly 
sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
* * * * * 

Q. Now what, if anything, did your husband do after he returned 
to the car? A. Charles got in the back seat and my husband got in the 
front seat beside me, and he asked Charles why did he call me all those 
names. 

Q. Who did? A. Claude, my husband. 

Q. And was a reply made by Brown? A. Yes, he said that --I 
didn't -- what he said I don't recall, but I remember my husband sara 
him, 'Do you mean every word that you said?" 

Q. What was that? A. My husband asked him why did he:call me 
all of those names. 

Q. Yes. A. And I think the remark he made, he say that he mean 
every word that he say. 

Q. Now what, if anything, happened after this conversation took 


place between Brown and your husband? A. Yes, my husband hit Brown 
with a bat. 


Q. Well, at the time that he hit him with the bat, was your husband 
in the car? A. Yes, he were. 

Q. And whereabouts in the car? A. In the front seat. 

Q. And where was Brown? A. In the back seat. 

Q. Now, what kind of a bat was it? A. A small ball bat. 

Q. About how small? Would you -- A. I think about this long; 
I'm not too sure (indicating). 

Q. About a foot long? 

How thick was the bat? A. About this round, I guess. 

Q. What was it made of, do you know? A. Wood. 

Q. Wood? A. Yes. 
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Q. Allright. And whereabouts -- did he strike Brown with the 
bat? A. Yes. 

Q. What part of the body? A. I think he struck him in his face. 

Q. Now, had Brown done anything prior to that time? A. No, but 
he jumped out of the car. 

Q. Who jumped out of the car? A. Brown got out. 

Q. And what, if anything, did your husband do ? A. My husband 
got out and ran on the other side and they was fighting. 

Q. And where in relation to this car, where were they fighting ? 
A. Well, at the time they was fighting on the -~ not the driver's side, 
the other side of the car. 

Q. The passenger side? A. Yes. 

Q. Where were you seated in the car? A. On the passenger side. 

Q. And is that where the fight took place? A. Yes. 

Q. Now when you say fight, what was happening ? 


Were you in a position to see what was happening? A. No. I was 


crying. I didn't see what happened. I know he was fighting -- he hit 
Brown with the bat first in the car and then they got out fighting. 

Q. And you didn't see what happened outside ? A. No, because I 
was crying. 

Q. Now can you tell me whether you heard any shots? A. I didn't 
hear any shots because I was crying. I didn't hear anything. 

Q. You were crying? A. Yes, sir. 

Q. Quietly or out loud? A. Quietly. 

Q. All right. Can you tell us whether your husband had a gun? 

Did he have a gun on him then? A. Ididn't see any gun. I didn't 
see him with a gun that night, but he did have a gun. 

Q. You mean he owned a gun? A. Yes. 

Q. Did you see a gun then? A. You mean that night ? 

Q. Yes? A. No, not then, that night. 

Q. Well, how long did this fight between your husband and Brown 
last? A. I can't say. 
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Q. Did you see anyone else outside? A. Well, I heard a hollering. 

Q. While the fight was going on? A. Yes, I heard somebody 
hollering, Esther I think it was, Esther, after she was hollering. 

Q. Did you see her? A. No, I didn't see her. | 

Q. Well, did there come a time that the fight ended ? 

Did the fight between Brown and your husband end? A. Yes. 

Q. And how soon after it started did it end, about how many 
minutes after? A. I can't say. : 

Q. All right. Well, after the fight ended where, if anywhere, did 
your husband go? A. He ran back towards the car, to the car and got 
in on the driver's side of the car. | 

Q. Then what happened? A. Then Elsie, she came up. : 

Q. Well, at the time that your husband got into the car what, if 
anything, did he do? A. He started the car, tried to start the car. 

Q. Did the car start? A. It started but it cut off. | 

Q. It cut off? A. Yes. 

Q. And were you seated in the automobile at that ues A. Yes. 

Q. Now did there come a time that sonething happened to your 
husband after he tried to start the car? A. Yes. 

Q. Well, tell us in your own words what happened as your husband 
tried to start the car? A. Elsie ran up to the car and she grabbed ahold 
of the door, her and Charles Brown. I don't know what happened; I mean 
what she had, but she struck him with what she had in her hand. I don't 
know what it was. | 

Q. She struck him where? A. In his chest. 

Q. How many times? A. Once. 

Q. And at this time were you seated in the car? A. Yes. 

Q. Well now what, if anything, happened to your husband after he 
had been struck in his chest by Elsie, the defendant? A. He turned and 
ran. ! 

Q. Did he get out of the car? A. Yes. 

Q. And where did he run? A. Down the street through an alley 


there. 
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Q. And what, if anything, did you do? A. Iran behind him. 

Q. Then what happened? A. Then he fell. 

Q. And how far from the automobile was it that he fell? A. It 
was a good ways. I can't say how many. 

Q. And what happened to him after he fell? A. He fell and I 
called him and he didn't answer. 

Q. What was the lighting condition where he fell? A. I didn't 
hear you? 

Q. Was it light or dark, or what? A. It was kind of dark through 
the alley. 

Q. Were you able to see him clearly as he was lying on the ground ? 
A. Yes. 

Q. Did you see a gun? A. No, I did not. 

Q. Well now when he ran, how soon after he ran did you get out 


of the car? A. I ran -- he was a little ways ahead of me. 


Q. By a little ways, how far would you say? A. About as far as 
from I am to you. 

Q. And as he was running, can you tell us whether you had seen 
anything in his hand as he was running? A. No, I was running and I 
didn't see anything. 

Q. And this that you have testified to took place here in the 
District of Columbia? A. Yes. 

Q. Well, did there come a time that the police came there? 

A. The police came -- I left him and I ran over through the alley into 
the next street and I ran into a policeman. 

Q. And a policeman came? A. Yes. 

Q. And can you tell us if you had gone anywhere after the police 
came? A. Did I go anywhere? 

Q. Yes, did you go anywhere with the police? A. We went back 
to my husband, yes. 

Q. Yes. After that, after you had gone back to where your husband 
was lying, did you go anywhere with the police? 

Did you go to police headquarters? A. Yes, I went to the 
Women's Bureau. 
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| 
Q. And did there come a time that you had gone to police 


headquarters? A. Yes. 

Q. Was it the same day? A. Yes. 

Q. And do you recall about what time it was that you had gone to 
police headquarters? A. No, I can't. 

Q. Now, did you go alone or were there any other people ‘who had 
gone to police headquarters? A. I don't remember. The only thing I 
remember was at the Bureau. I don't remember. : 

Q. Do you remember being in police headquarters too? A. Yes, 
after I had been to the Women's Bureau. 

Q. Yes. At police headquarters did you recognize anyone? 
A. Yes. 

Q. Whom did you see, if anyone? A. I didn't see anybody at 
headquarters. | 

Q. No one at headquarters? A. No. 

MR. CAPUTY: I have no further questions. 

CROSS EXAMINATION 
BY MR. DREOS: 


* * * * * 


Q. And during that time isn't it a fact that he had beaten you up 
on occasions ? | 
MR. CAPUTY: Oh, I object to this, if Your Honor please, 
THE COURT: The objection is sustained. 
BY MR. DREOS: 
* * * * a 
Q. Well, was it a -- you don't know what the -- did you see the 
gun that was found at the scene of this killing after the -- A. saw it 
at headquarters, yes. | 
Q. And was it the same gun that your husband owned? A. Yes. 
Q. Now, did you also see at headquarters a chain? A. Yes. 
Q. And did you see one of the officers take that chain out of your 
husband's car? A. Idon't recall. Nothing happened after the -- 
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THE COURT: No, just answer the question. 
THE WITNESS: I didn't see him take any chain out of the car. 
BY MR. DREOS: 

Q. Now, you say that you didn't hear any shots because you were 
erying, but is it not a fact -- did you -- let me restate the question, 
please. 

Did you hear any shots at all -- A. No. 

Q. (Continuing) -- on the evening of July -- on the morning of 
July 3, 1960 -- A. No, I didn't. 

Q. (Continuing) -- when you were in the vicinity of 1323 Vermont 
Avenue, Northwest? A. No; no. 

Q. None at all? A. No,I did not. 

Q. And is it your testimony that you were not watching the fight 
going on as Mr. Brown and Mr. Smith were fighting? A. I did not 
watch the fight. 


Q. You did not watch it? A. No. 
* * * * * 


Q. Now, you claimed that you didn't watch the fighting between 
Mr. Brown and Smith, and you didn't see the fight stop? Is that your 
testimony? A. Yes, it is. 

Q. When did you start seeing things again? A. When he ran to 
the -- when he was getting in the car, when Claude was getting in the 


car. 

Q. What caused you to look up when he got in the car? A. Because 
he started in the car so fast. 

Q. He started in the car so fast? A. He ran in; yes, fast. 

Q. Did he say anything? A. He didn't say one word. 

Q. And you looked at him, didn't you -- A. Yes. 

Q. (Continuing) -- as he was getting in the car? A. Yes. 

Q. And did you see Mr. Brown? A. Yes, at the door of the car. 
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Q. And did you see him bleeding from the head and also from the 
leg? A. Ididn't see him bleeding. I seen him run to the car. At the 
car, at the car door; yes, I seen him then, but I didn't know whether he 

was bleeding or not. 

Q. And isn't it a fact that Mr. Smith, when he was in the car, had 
only one foot in the car and one hand on the wheel? 

Isn't that a fact, and when you saw him in the car he Calys had one 
foot in the car? A. Yes. 

Q. And he also only had one hand on the steering wheel?’ A. He 
had a hand on the key. He had one hand on the steering wheel and one 


on the key, because he started the car. 
Q. But he had his other foot outside the car? A. I don't |know 


where his other foot was, because ~~ 

Q. You don't know where his other foot was? | 

THE COURT: Wait a minute. Let the witness answer the summit 
Read the question to the witness. 

(The question was then read by the reporter.) 

THE WITNESS: I don't know. I think he was getting in the car. 
Whether he had one foot out or not, I do not know, but I know he started 

‘the car; yes. | 
BY MR. DREOS: 

Q. What do you mean, he pushed the button to start the car ? 
A. He turned the key. | 

Q. He turned the key? A. Yes. ! 

Q. When was the first time that you saw Mrs. Jones that evening 
after the fight between Brown and Smith? A. When was the first time 
I see her? | 

Q. Yes. A. What do you mean? 

Q. When was the first time that you were aware that Mrs. Jones 
was present during the time that Brown and Smith were fighting ? 

A. I seenher atthe car. She was at the car around on the side the car 


Was on. 
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Q. He had a gun in his hand, didn't he? A. I didn't see him with 
no gun in his hand. 
Q. Did he ever carry the gun in his belt? A. Not as I know of. 
I never seen him carry one in his belt. 
Q. Did he carry it in a holster under his clothes? A. No, I did 
not see him carry a gun. 
Q. Where did he normally carry a gun? 
MR. CAPUTY: Object, if Your Honor please. 
THE COURT: Your objection is sustained. 
BY MR. DREOS: 
Q. You claim that he -- you knew that he owned a gun. When he 
carried a gun, where did he usually -- 
MR. CAPUTY: I object, Your Honor. 
THE COURT: I just sustained an objection to this type of question, 
Mr. Dreos. 
BY MR. DREOS: 


Q. After you returned to where Mr. Smith was lying in the alley, 
did there come a time when the officer found the gun? A. I didn't know 


he had a gun until we got to headquarters. I didn't know it. 
* * * * * 


Q. Now, I believe you testified here today that you didn't watch 
| the fight between Smith and Brown -- is that right? A. Yes. 
Q. And you didn't watch it to the extent where you knew when the 
fight was completed? A. No. 
Q. Then you don't really know whether the fight was ever completed, 


do you? A. No. 
* 
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EDWARD J. CAHILL 
a witness, called for and on behalf of the Government, having been first 


duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
* * * * * 

Q. During the course of your shift of duty on July 3, 1960, did 
you respond to the thirteen hundred block of Vermont Street, Northwest ? 
A. Yes, sir. | 

Q. And about what time was it that you got there? A. I believe it 
was a little after 3:00 o'clock, 3:25 a.m. 

Q. And what, if anything, did you observe when you got there ? ? 

A. At that time I observed a Negro male laying in front of 1323 Vermont 
Avenue. He was bleeding from the forehead, and he was also bleeding 
from the legs. i 

THE COURT: Bleeding from what? 

THE WITNESS: The legs. 

BY MR. CAPUTY: 

Q. Do you know the name of that individual today? Was that 
Mr. Brown? A. Yes, sir. 

Q. Could you tell us whether you saw a person whom you today 
know by the name of Claude Smith? A. At the time we were looking at 
the Negro male laying in front of 1323 Vermont Avenue, we were 
informed that -- 

Q. Don't tell us. Did you see this person, Claude Smith? Where 
did you see him? A. In the alley in the rear of 1327 N Street, North- 
west. 

Q. And how far is that from around 1323 Vermont? A. ‘I would 
say it's about 150 yards. : 

Q. Now, what was his condition at the time that you saw him ? 


A. He was laying face down in a pool of blood. 
* * * * | 
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Q. And where was she when you saw her on July 3, 1960? 
A. When I first observed Elsie Jones she was in front of the address of 
1323 Vermont Avenue. 

Q. Now, can you tell us, sir, whether anyone was placed under 
arrest at that time? A. Nobody was placed under arrestat that time. 

Q. Now, can you tell us, sir, whether any people out there on 
Vermont Street were taken to police headquarters? A. Yes, sir; we 
took several people into the Homicide Office at police headquarters. 

Q. Do you recall who was taken to headquarters? A. No, sir, 
I haven't -- other than Elsie Jones and the deceased's wife, I believe, 
was taken, and -- 


Q. Some other people? A. Yes, three or four more people. 

Q. Now, what time was it that you got to the Homicide Squad of 
the Police Department with the defendant? A. About 4:10, 4:15. 

Q. And at the precinct station at 4:10 in the morning had this 
defendant been charged with any offense at that particular time? 


A. No, sir. 
* * * * * 
Q. Now what time was it that you got to the station? A. Between 
4:10 and 4:15. 
Q. And when you got to the Homicide Squad, what part of the 
Homicide -- 
THE COURT: Now I don't know whether you are talking about the 
precinct or headquarters. 
MR. CAPUTY: I will clarify that. I think I used both, Your Honor. 
BY MR. CAPUTY: 
Q. Where was she taken? A. To the Homicide Squad office. 
Q. At the Metropolitan Police Department? A. At the headquarters. 
Q. All right, and what time did you get there? A. Approximately 
4:10 and 4:15. 
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Q. Any particular place at the Homicide Squad of the Betzopolitan 
Police Department? | 

Does it have more than one room? A. It has a little interrogation 
room to the side. 

Q. And did you have an occasion to talk to her after you abe to 
the Homicide Squad at the Metropolitan Police Department? A. Yes, sir. 

MR. DREOS: If Your Honor pleases, at this time could we approach 
the bench ? 

MR. CAPUTY: This question, Your Honor, is just preliminary. 

THE COURT: I haven't heard the answer. I think the witness 
should answer the question. | 

Read the question and answer, Mr. Reporter. 


(The last question and answer were read by the reporter.) 


THE COURT: Very well, you may come to the bench. 

(AT THE BENCH:) 

MR. DREOS: If Your Honor pleases, I think we are este to the 

stage now where the prosecution intends to introduce admissions or 

confessions allegedly made by the defendant. We believe that there is 
a question as to the validity, that there wasn't a proper compliance with 
Rule 5(a). 

THE COURT: What? 

MR. DREOS: There wasn't a compliance with Rule sa) 4 of the 
Federal Rules of Criminal Procedure, and we ask the Court -- 

THE COURT: In what regard or in what respect? 

MR. DREOS: In that the defendant Jones was not taken before a 

magistrate within a reasonable time after probable cause had 
been shown that she was the party who had committed the knifing of the 
deceased. | 

THE COURT: Now, just a minute. Is this the witness by whom 
you are going to introduce any admissions, Mr. Caputy ? : 

MR. CAPUTY: Well, he would be one of them. He would be one 
of them, but I had a couple of more preliminary questions without going 
into any admissions, and then if the Court wants to go into -- : 
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THE COURT: What are the preliminary questions ? 

MR. CAPUTY: How soon after you got to the Homicide Squad did 
you talk to her? Did she make any statement or soon after ? 

THE COURT: Well, from an abundance of precaution I will hear 
this testimony out of the presence of the jury so there will be no 
difficulty about it. 


MR. DREOS: All right, Your Honor. 
* * * 


(The jury left the courtroom.) 


Go ahead, Mr. Caputy. 
BY MR. CAPUTY: 

Q. Now, how soon after you got to the Homicide Squad of the 
Metropolitan Police Department on July 3, 1960, was it that you talked 
to the defendant Jones? A. As soon as we could get her into this room 
and get straightened out, which was approximately five minutes after 
we arrived there. 

Q. And you arrived there at 4:10? A. That's right, around there. 

Q. Now, did she make any statements concerning this offense 
here? A. Yes, sir; we questioned her and asked her about the offense 
at that time. 

Q. What did she say? A. She told us that she had stabbed the 
deceased person. 

Q. Well, tell us about it. What did she say in detail as best you 
can remember did she say to you? A. Well, at the time we got into 
the interrogation room and sat down and started to question Elsie Jones, 
she stated that they were having a party at her house in honor of her 
wedding and that Claude Smith had come to that house uninvited with 
his wife, and that Claude Smith and her nephew, Charles Brown, had had 
an argument earlier in the evening, and that Claude Smith had left and 
come back later around 3:00 o'clock and had resumed the argument 
with her nephew, Charles Brown. At that time they stepped out of the 
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house and went downstairs. She stated that she heard what sounded to 
her like licks outside and she went to her front room and looked ‘out the 


window and could see a fight going on downstairs. At that time she went 


to the kitchen where she got a butcher knife and proceeded downstairs. 
MR. DREOS: If Your Honor pleases, I don't want to interrupt this, 
but I would like to know whether the witness is speaking from memory 


or whether he's referring to a statement that was given. 

THE COURT: You may have an opportunity to cross-examine the 

witness. 
BY MR. CAPUTY: 

Q. Are you reading from anything? A. I have nothing here. 

Q. All right, continue. 

THE COURT: Very well, the record will indicate, Mr. Dreos, 
that the witness has nothing before him in the witness stand. 

BY MR. CAPUTY: 

Q. All right, continue. What, if anything, did she do after she got 
the butcher knife? A. She proceeded downstairs, and on the downstairs 
she heard shots, and when she got out in the street she saw her nephew, 
Charles Brown and Claude Smith, and Claude Smith had a gun in his 
hand and he was pointing it at Charles Brown. At this time she stepped 
in front or between Claude Smith and Charles Brown and told Claude 
Smith not to shoot Charles Brown. At this time Charles Brown was 
behind her and Claude Smith pointed the gun at her and told her, "Now, 
you get out of the way or I'll shoot you too." She stated that Charles 
Brown -- Claude Smith, rather, turned around and got into his automobile 
which was parked at the curb. At that time she got into the automobile 
from the right rear door, and Claude Smith was behind the driver's, the 
wheel. She reached over and grabbed his left hand and stabbed him, or 
hit him as she said, three times, or several times with the butcher 
knife, and at that time he jumped out of the car and ran. 


76 


77 
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Q. Now, after the statement was made by her at the Homicide 
Squad, did you take her anywhere, or did you tell anyone about it? 

A. Yes, sir; at that time I notified Detective Sergeant Zazanis of the 
Homicide Squad. 

Q. And can you tell us whether the defendant Jones was taken 
into the presence of Detective Sergeant Zazanis? A. Detective Sergeant 
Zazanis came into the interrogation room where we had Elsie Jones 
and he asked her. 

Q. Now, was any statement made by her to Detective Sergeant 
Zazanis in your presence, any oral statement? A. Yes, sir. 

Q. Allright. And about what time was that oral statement made 
by the defendant to Detective Sergeant Zazanis? A. Around 4:23. 

Q. Now, can you tell us, sir, whether subsequent to that, whether 
a written statement was given by the defendant? A. No, sir. 

Q. A written statement. A. A written statement was given after. 

Q. Yes, after that? A. Yes, sir. 

Q. Was there a written statement? A. Yes, sir. 

Q. And about what time? A. That was approximately 4:30. 

Q. And during the course of the written statement -- strike that, 
please. 
Can you tell me, sir, whether there came a time when that written 
statement was interrupted? Was it interrupted? A. Yes, sir; it was. 
Q. And for what reason was the written statement interrupted ? 
A. Myself and Private Harned and Elsie Jones proceeded to the 1323 
Vermont Avenue address where we recovered a butcher knife in the 
hedges in front of it. 
Q. Well, what time was that? A. That was around 5:30, I think, 


5:00 o'clock. 
Q. And who pointed out where that butcher knife was? A. Elsie 


Jones did. 
Q. Did there come a time then that you returned to the station ? 


A. Yes, sir. 
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Q. And about what time was it that you returned to the station ? 
A. Oh, it was probably -- : 
THE COURT: To the station? 
MR. CAPUTY: To the Homicide Squad, Your Honor. I'm using 
the wrong -- the Homicide Squad; I'm sorry. 
THE WITNESS: We returned immediately upon picking up the knife. 
BY MR. CAPUTY: 


Q. And about what time was it when you got back to the Homicide 
Squad? A. Probably around 6:00 o'clock. : 
Q. And was the statement continued then? A. Then we picked up 


on the statement; yes, sir. 

Q. And what time was it finished? A. I believe it was around 7:30. 

Q. And who typed that statement? A. I think Detective Sergeant 
Zazanis. | 

Q. Was the statement read by the defendant or read to her, if 
you recall? A.Atthis time I can't recall. I just don't know. 

Q. Now, can you tell us, sir, at the time that that written statement 
was started whether she was told that she didn't have to give a statenent? 
A. Detective Sergeant Zazanis notified her of that fact. ; 

Q. Now, can you tell us, sir, whether there was any female officer 

there at the time. A. Yes, sir; there was one of the representatives 
from the Women's Bureau there. At this time I don't recall her! name 
though. 

Q. Did there come a time that the defendant Jones left the 
Homicide Squad ? 

Did she leave? A. Yes, sir. 

Q. And about what time was it that she left? A. I think it was 
around 8:00 o'clock when we finally got everything straightened out. 

Q. Now the 3d, what day of the week was the 3d, do you recall, 
of July? A. That was a Sunday morning. | 

Q. Sunday? A. Yes. 
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Q. And do you know when the defendant was taken before a 
committing magistrate ? 

Was it the following day that she was taken? A. Monday. 

Q. Monday morning? A. Yes. 

Q. About what time? A. At 9:00 o'clock in the morning. 

Q. Now, was the statement that this defendant had given, the 
written statement, given freely and voluntarily? Were any promises 
given to the defendant for the statement? A. No promises were made 
and it was a free and voluntary statement. 

Q. Now, at the time that she had made the oral statement to you 
prior to the time that you had informed Detective Sergeant Zazanis, 
was she under arrest or charged with anything at that time? A. No, sir. 

Q. Was she a witness, one of the witnesses? A. Yes. 

* * * * * 
CROSS EXAMINATION 
BY MR. DREOS: 


Q. How soon after -- what time did you get to the scene of the 


homicide? A. I believe it was around 3:25. 

Q. And how long were you there before you went down to the 
headquarters? A. Well, we arrived at headquarters between 4:10 and 
4:25 so it was between that period of time, around the same. 

Q. Would you say 4:10 or 4:15? A. Yes, approximately. 

Q. Could it have been as early as 4:00 o'clock? A. No, sir; I 
don't believe it could. 

Q. How about 4:05? A. Between 4:10 and 4:15 was approximately 
the time. 

* * * * * 

Q. Now, did you say at the Coroner's inquest on the 6th of July, 
1960, when you teStified that, referring to the defendant Jones: "We 
questioned her at 4:05 a.m.” 

Did you make a statement like that, to your knowledge? A. I can't 
recall if I did make that statement. I don't recall 
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Q. If you did make the statement would you be referring to a 
statement that you took from her at the scene of the homicide, or down 
at headquarters? A. Well, nowI wouldn't know. I don't know -- we did 
question her on the scene. We did talk to her and several other | 
witnesses that we did take down to the Homicide Office. | 

Q. Did she make any statements to you at the scene ? A. No, sir, 

not that I can recall right now. 

Q. Who told you that the defendant Jones was instrumental in the 
death of Smith? A. The deceased person's wife, when we arrived on the 
scene, was making statements, and she was very hysterical, and she 
was making statements to the effect that Elsie Jones had shot her 
husband, and we had to restrain her from attacking Elsie Jones at that 
time. | 

* * * * * 

Q. Now, you say that you talked to the defendant Jones at head- 

quarters. You were the first one? A. Yes, sir, I was there with-- 

Q. (Interposing) Are you attached to the Homicide oe 
A. No, sir, Iam not now. : 

Q. You were at the time? A. I wasn't at that time and Pm not 
now. 

Q. And who was present during the time that you eee 


the defendant Jones. A. Private Harned and myself. 
* * * * * 


Q. Did this take place at the headquarters? A. Yes, sir. 
Q. And did this take place at the Homicide Squad rooms ? | 
A. Yes, sir. | 
Q. Was Sergeant Zazanis around at the time ? A. Yes, he was. 
Q. Or was he talking to someone else in the case? A. Are you 


referring to the time when Elsie Jones -- 

THE COURT: Keep your voice up. 

THE WITNESS: Are you referring to the time when Elsie Jones 
first told me that she stabbed the deceased person? 


BY MR. DREOS: 

Q. The first time that you had a conversation with Mrs. Jones. 

A. Sergeant Zazanis was in the outer room talking to one of the other 
witnesses. 

Q. And were there any other police officers within the immediate 
vicinity of where this interrogation was going on? A, There were other 
policemen coming in and out of the room; yes, sir. 

* * * * * 

Q. Isn't it a fact that Mrs. Jones at first denied shooting Mr. 
Smith? A. Yes, sir. 

Q. You asked her about the shooting? A. That's correct, sir. 

Q. And she said no she didn't shoot him, isn't that correct ? 

A. That's right. 

Q. And then you all persisted in questioning, insisting she did 
shoot him, isn't that so? A. We asked her if she had shot him again; 
yes, sir. 

Q. And after a go-around with this type of thing you finally got 
to the point where you learned from the hospital that the deceased had 
been stabbed -- isn't that what happened? A. Yes, sir. 

Q. And it was at this time that you then came to the defendant 
Jones and then asked her if she didn't stab him? A. That's correct, sir. 
Q. And then she made the statement that she did stab him, is 

that right? A. That's right. 

Q. Now, when did you receive this telephone call from the hospital 

advising you that the death had been caused by stabbing? A. I don't 


recall because I didn't receive the telephone call myself. 

Q. Well, to your best knowledge when did this telephone call 
come in? A. Well, I would say it would be as soon as we asked her 
whether she had stabbed the deceased person. She said, "Yes," and I 
believe she stated she had stabbed him -~ 

Q. No, but what -- 

THE COURT: Let the witness finish his answer. 
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THE WITNESS: (Continuing) -- around approximately 4:23 a.m. 
that morning. I would say that's when we got the phone call and that's 
when we asked her that question. That's to the best of my sa ae 

BY MR. DREOS: 

Q. Now, thereafter when did you call the -- Sergeant Zazanis 
was in charge of the case at that particular time, is that right? 
A. Yes, sir. 

Q. Did you call him in right at that time? A. As soon as’ Elsie 
admitted to us that she had stabbed him we called for Sergeant ‘aa 
and notified him of this fact. : 

Q. And he came in and he took over the interrogation, is that the 
idea? A. Yes. 

Q. And who was with him? A. I was there and Private Harned was 
there also. 

Q. How about Officer Monaco or some other officers ? Were they 
there too? A. Idon't recall whether they were there. They were 
probably in the offices, but whether they were in that particular 
interrogation room at that time, I would not know. 

Q. And then Sergeant Zazanis apparently continued to interrogate 
until around 5:00 o'clock -- is that right? A. He took the statement, 
He typed up the statement. | 

Q. He started taking the statement about 4:30, is that right? 

A. That's right. 

Q. But there was an interruption at some time around 5: 00 I 
believe you testified when you went out to the scene of the homicide? 
A. That's correct, sir. | 

Q. This was some time around 5:00 o'clock or thereafter. Isn't 
that what you said? A. I believe that's what I said; yes, sir. 

Q. And how long were you gone? A. It didn't take us long to ride 
up there and ride back. At that time of the morning on a Sunday, I 
couldn't tell you, and Elsie showed us exactly where the knife was and 
we just picked the knife up and went right on back to the Homicide Squad 
office. 
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Q. It took maybe an half an hour? A. I would say approximately. 
It could be that long, maybe less, maybe longer. 

Q. So you got back about 5:30? A. If it was an half hour then 

we got back at 5:30. I don't recall the time we did get back to the 
office. 

Q. And then Sergeant Zazanis immediately took up the interro- 
gation again? A. Yes, sir. 

Q. And did anyone else ask questions besides Sergeant Zazanis ? 
A. Not during the statement. 

Q. You all just sat around and listened? A. That's right. 

Q. The statement wasn't finished until about 7:45, was it? 

A. Around that time; yes, sir. 

Q. The statement was about a page long? A. About a page and 
a half, I believe, two pages. 

Q. So actually when you say that Sergeant Zazanis started to type 
up the statement, what you mean is he might have had the typewriter 
present but he didn't start typing right away, did he? A. Well, as soon 
as he could get himself straightened out he started typing, and I don't 
know what you're referring to now. 

Q. Well, you testified that about 4:30 he started typing up the 

statement. He had a half an hour between that time and when you 
all went out to the scene, and when you came back he had another two 


and a quarter hours in which to finish typing up the statement, so it's 
quite obvious that he wasn't typing all the time, was he? A. No, he's 
not a very fast typist neither. 


Q. And he was just asking questions a good portion of that time, 
wasn't he? A. He was asking questions while he was typing. When he 
would ask her a question he would type it out and then he would take 
her statement. 

Q. And did Mrs. Jones have any rest periods during any of this 
time? A. Yes, there were breaks. I believe we even had coffee brought 
in. When that was taken we did. 
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Q. You didn't give any to Mrs. Jones? A. Oh, yes, I'm sure we 
did. If she wanted some I think we offered it to her. 

* * * * * 

Q. And the statement was finally signed after it was read. It was 
read to Defendant Jones, wasn't it? A. It was read to her -- I believe 
it was read to her and she was offered a chance to read it before 
signing it. | 

Q. And I believe she signed it with an "X" -- right? A. 1 don't 
recall whether she did or didn't. 

Q. And this was a little bit after 8:00 0 ‘clock? A. No, I don't 
think so. I think it might have been around 8:00, but I am not positive 
of the time. 

THE COURT: Keep your voice up. 

THE WITNESS: I'm not positive of the time at all when she e signed 


BY MR. DREOS: 

Q. Then later on you took her -~ did you take her over to the 
Municipal Court or before the Commissioner ? A. No, sir, we took her 

to the Women's Bureau. | 

Q. Now, for arraignment after the statement was signed where 
did you take her, before arraignment? A. Sunday morning we took her 
pack to the Women's Bureau and she was arraigned at the small court 
on Monday morning. 

Q. She wasn't arraigned until Monday? A. That's right, | 

Q. And this happened over in the Municipal Court? A. Yes, sir. 


Q. And do you know of any instructions or regulations or ! 
directives that have been issued by the Metropolitan Police Department~- 

THE COURT: I don't know that this is material, Mr. Dreos. 

MR. DREOS: It's material, I think, Your Honor, with respect to 


the procedures that -~ 

THE COURT: I think it is up to the Court to pass on the legality 
of the procedures. I don't think any regulations would make any 
difference as to the admissibility of a statement. } 
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MR. DREOS: Well, if Your Honor pleases, we would like to offer 
a proffer of evidence as to this particular procedure that has been 


set up. 
THE COURT: You may make your proffer. 
BY MR. DREOS: 

Q. Do you know of any -- 

THE COURT: No, you are not making a proffer now; you are 
questioning the witness. Make a proffer. 

MR. DREOS: Well, as we understand it, Your Honor, between the 
Municipal Court and the Metropolitan Police Department there has been 
the arrangement set up whereby -- if Your Honor pleases, Mr. Sullivan 
is more familiar with this matter than Iam. 

MR. SULLIVAN: Your Honor, I understand, and I think that we 
could get witnesses to testify to this, that some time oh, historically 
some time subsequent to the Mallory decision, there was an arrangement 
set up in the Minicipal Court whereby Chief Judge Smith designated, on 
a rotation basis, one of the judges of the Municipal Court to be 
available after hours for arraignment proceedings, preliminary hearings 
when this was necessary. Now the names of these judges were given to 
the United States Attorneys, and in turn the police officers have the 
names of the United States Attorneys who were on call, so when an 
arraignment was necessary they would be able to call the United States 
Attorney, who in turn would be able to, using this list, determine who 
was on rotation at a given time and get in touch with that judge. 

THE COURT: You have lost me some place in this proceeding. 

I don't know what this matter of whether she was arraigned on Sunday 
or on Monday would have to do with the admissibility of a statement 
that was obtained at six or seven or eight o'clock on Sunday morning. 

MR. SULLIVAN: Our point is that in after hours if the police 
officers of the Metropolitan Police have a case of probable cause, then 
under Mallory they have an obligation at that time to seek out the United 
States Attorney, who in turn would seek out a judge, and then bring him 
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before the judge for a preliminary hearing, as soon as they have this 
probable cause, and it is only subsequent to this that they then may take 
a statement after Rule 5(a) and 5(b) have been complied with. 

THE COURT: Do you believe that the preliminary hearing ; is 
necessary before the police can take a statement from an accused person? 
Is that your position? | 

MR. SULLIVAN: My position is that if the police have grounds, 
probable grounds, to bring a defendant before a United States Commissioner 
they must do so, and they must take advantage of this arrangement that 
I have discussed, that if they do not they are in violation of Mallory. That 
is my position. : 

THE COURT: Very well. 

MR. SULLIVAN: Ido not deny that a so-called threshold éonfession 
or admission upon arrest -- I do not deny that that would be admissible, 
put I think that if the police, independently of this have come to a decision 
that there is a basis of probable cause for bringing him before the United 
States Commissioner, they have an obligation to set in motion immediately 
this procedure that was set up after Mallory, and then if they do not then 
there is a violation and any confession or admission coming in after 
they have failed to set this process in motion is in violation of Mallory 
and therefore inadmissible as a violation of 5(a) and 5(b). 

* * * * 
PETER M. ZAZANIS 
a witness, called for and on behalf of the Government, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. CAPUTY: 
* * * * * 


Q. Did you go to the scene of a homicide in the thirteen hundred 
block of Vermont, Northwest, on July 3, 1960 ? A. Iwenttoa scene 
which subsequently resulted to be a homicide. 


30 


Q. Now, did there come a time then after you had gone to the scene 
that you had gone to police headquarters? A. Yes, sir. 

Q. And what time was it that you got to police headquarters ? 

A. Some time after 4:00 o'clock in the morning. 

Q. And at the time that you went to the police headquarters, did 
you go alone, or did anyone from the scene of this homicide go to 
headquarters? A. There were other members of the Police Department 
and witnesses that were at the office of the Homicide. 

Q. Now, did there come a time, sir, after you were at the 
Homicide Squad of the Metropolitan Police Department that you talked 
to the defendant, Elsie Jones? A. Yes, sir. 

Q. And at the time that you had talked to Elsie Jones, was she 
taken to you by any other police officers? A. Yes, sir. 

Q. And what police officer brought her to your presence ? 

A. Detective Cahill of Number 2 Precinct. 

Q. Now, do you know about what time it was when Officer Cahill 

brought her to your presence at the Homicide Squad there at the 
police headquarters? A. I would say about 4:25 or shortly before that. 

Q. Now at the time that she was brought to you, did she make any 
statements concerning what had happened in the thirteen hundred block 
of Vermont Street, Northwest? A. Yes, sir. 

Q.’ And will you tell us what she said? A. In length? 

Q. Yes. A. The defendant stated that she had married on the night 
of July the 3d and that she had some party going on, celebration, and 


some time early that evening, some time before 12:00 or shortly after 
12:00, Smith, who is the deceased, and his lady friend came to the house 
and while there he asked what kind of, what they were drinking, and the 
defendant stated she had some whiskey which she was pouring out of a 
jug. The deceased said well he didn't drink anything that was poured out 
of a jug but that he had two half pints of gin in his car, and he asked 
Brown to go down to the car and get those two half pints; that they all 


had some drinks together from the gin and from the whiskey, and later 
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on there developed a little argument between Smith and Brown, after 
which Smith and his wife, or lady friend, left the apartment and were 

gone for some while and then returned. When he had returned, 
Smith came up alone and he told, he allegedly said to Brown, "Man, I 
didn't know you wanted to fight me, really fight me." And I think there 
were words, the inference that they did want to have a fight, so the 
defendant said, "Well, if you all are going to fight, go on downstairs and 
fight," at which time Smith and the deceased and Brown left the : 
apartment; that moments later she heard what sounded to her as an 
altercation down on the street, and she heard some shots. She said she 
was in her petticoat and she had nothing more on, s0 she grabbed her 
house dress and put it on and took a knife with her, and she went on down, 
and at that time she saw Smith pointing a gun at Brown who was on the 
ground apparently bleeding, and she kept yelling at him, "Don't dll 
that boy; don't kill that boy.” She said that Smith pointed the gun at her 
as he backed away and went and got into his car. She said that she went 
and got into his car; she jumped into the rear of the automobile, grabbed 
Smith's left arm from the steering wheel, and with her right hand, making 
a gesture as if she was holding a knife, and striking on her chest, she 
struck Smith in the chest. She told me at the time that she didn't know 
how many times she had struck at him but she did strike him, after 
which Smith veered out of the automobile and ran diagonally into an alley, 

and she followed him with another lady there, Ann Banks. | 

Q. Now, after she made this statement -~ incidentally, this oral 
statement, what time did she finish making this oral statement ? 
A. Well, she told me that in a few minutes and after she made this 
statement orally, I advised her that I would like to have this statement 
taken in typewritten form, and advised her of her rights. 

Q. Well, what did you tell her when you advised her of her rights ? 
A. Itold her she didn't have to make this statement to me to be taken 
down in typewritten form, but if she would that it would be taken as it was 
told to me and used in court, if necessary, if need be. 


32 


MR. CAPUTY: May I have this statement, if Your Honor please, 
marked as Government's Exhibit 1. 

THE DEPUTY CLERK: Government's Exhibit Number 1, marked 
for identification. 


(Thereupon, Typewritten Statement 
Signed by Elsie V. Jones, was 
marked Government's Exhibit No. 1, 
for identification.) 


BY MR. CAPUTY: 

Q. I show you, sir, what has been marked as Government's Exhibit 

1, marked for identification, a two-page paper writing, and I ask 
you to examine it and tell us whether you can identify that writing ? 

A. Yes, sir; I can. 

Q. And how do you identify it, sir? A. This statement was taken 
by me and by typewriter, signed by Elsie Vest Jones in the presence 
of Detective Cahill and Private Harned. 

Q. Did she sign that statement? 

Did she write that name on there? A. Yes, sir, in the presence of 
Private Edith C. Baum, who read this statement subsequently to her as 
she said she could not read very well. 

Q. She signed it? She didn't place an "X" on it? A. There is an 
"XX" there and her signature. 

Q. Who placed the signature? A. I am quite sure that Elsie 
placed the signature. 

MR. DREOS: May I take a look at that? 

MR. CAPUTY: Yes, sir. 

(Defense counsel then examined the exhibit.) 

BY MR. CAPUTY: 

Q. Now, what time was this statement started? A. This 

statement commenced about 4:30 in the morning. 


Q. And what time was it finished? A. Completely typewritten 


it was finished about 7:30 in the morning. 
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Q. Now, can you tell us, sir, whether there were any interruptions 


after you had started the statement, typing the statement? A. Yes, 
when we got to the point of the knife and a description of the knife, at 
that time I injected a question to her, which may not be in the body of the 
statement, but I asked her where the knife was, and she told me that an 
unidentified colored man, who had seen her with the knife, told her to 
get rid of it on the scene, and I asked her what she did with it, and she 
said she stuck it in a hedge in front of her house. I asked her if she 
knew where the knife was and would it still be there, and she said, "Yes." 
And at that time we interrupted the statement after her giving us a most 
complete statement there, and the defendant was taken by Detective 
Cahill and Private Harned back to Vermont Avenue, and they later 
returned with a knife. 

Q. Do you have any idea of when they left and when they returned? 
A, I would say they left the office about 5:30. 

Q. By looking at the statement ~~ they left at 5:30? A. About 

5:30. We had been typing the statement for about an hour and they 
left about 5:30. 

Q. They got back about what time? A. I would say in maybe an 
hour or not much longer than that. 

Q. Was there very much of that statement left after the officers 
returned with the defendant Jones? A. There was some question period 
there, question and answer period; yes, sir. : 

Q. Now, did you have any other interruptions between 4: 30 and 
7:30 or 7:45? A. Idon't recall whether the interruption of having the 
defendant sent to the Identification Bureau where she was processed for 
evidence of any blood stains on her clothes or body. 

Q. Was that statement given by the defendant freely and voluntarily ? 
A. Yes, it was. 

Q. Were there any promises of any kind? A. There were no 
promises of any kind. 

Q. Any inducements or coercion or threats? A. No, sir. 
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Q. Now, can you tell me whether you had anything to drink and 
whether the defendant had anything to drink during the time that she 

was giving this statement? Was anything procured? A. If she had 
anything to drink? 

Q. Yes, coffee or anything of the nature like that? A. No, I don't 
know, but we usually ask them if they want -- 

THE COURT: No, just answer the question. 

BY MR, CAPUTY: 
Q. You don't know? A. No, I don't recall at this time. 
MR. CAPUTY: I have nothing further, Your Honor. 
CROSS EXAMINATION 
BY MR. DREOS: 

Q. Officer Zazanis, when you first started investigating this 
particular homicide it was the opinion of the police, was it not, that this 
involved a shooting of Smith -- isn't that so? A. The original police 
radio dispatch was a shooting. 

Q. And then it was some time later that you all received some 
information from the hospital that the death was caused by stabbing ? 
Isn't that so? A. Some time later I learned of the pronouncement of the 
death of this other person, but it wasn't described to me as to whether it 
was a stabbing or not. There were puncture wounds mentioned. 

Q. And what time did you receive this information? A. Well, it 


was shortly after I got to police headquarters. I don't recall the exact 


time of the death pronouncement. 

Q. Was this before or after you started taking this statement? 
A. Before. 

Q. Now in the statement you refer to the fact that, You are being 
held on account of the death of Claude Randolph Smith," et cetera, "the 
death being caused by him being shot or stabbed while in front of 
premises 1323 Vermont Avenue, Northwest." 

Now, I would draw a conclusion from that that at this particular 
time you started the statement you didn't know what caused the death ? 
Is thata -- A. That is correct, sir. 
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Q. And then, accordingly then you must have received this : 


information about the death being caused by either a stabbing or : 
puncture some time after this statement was started then? Is that 
correct? A. Well, of my own knowledge I could observe the puncture 
wounds on the body, but you could not tell whether they were puncture 
wounds as a result of a shooting or a knife, and if I may say, the official 
cause of death is not taken from the hospital; all those doctors do is 

pronounce. The official cause of death and the type of wounds 

come from the Coroner's office. 

Q. But you did receive some information later on which led you 
to believe that rather than a shooting it was either puncturing or a 
knifing that caused the death? Is that so? A. AsI said, I could see 
there were puncture wounds in the chest myself. | 

THE COURT: Why don't you answer the question? 

Read the question, Mr. Reporter. 

(The question was read by the reporter. ) 

THE WITNESS: That's a double question there, and the only 
information I received was the person was pronounced dead. 

BY MR. DREOS: 

Q. Well, what time did that information come in to you? 
A. Shortly after I arrived at the police headquarters. 

Q. Was this before or after you started interrogating ? A. Before. 

Q. And what time did you get to police headquarters? A. I'd say 
shortly after 4:00 o'clock. | 

Q. But you apparently didn't give much weight to that ? 

THE COURT: I don't know -- 

BY MR. DREOS: 

Q. (Interposing) Can you explain if you received this information 

before you started taking the statement why you put into this 
statement that there was a possibility of a shooting of the deceased, 
Claude Smith ? 
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If you had received this information about the puncturing or the 
stabbing causing the death prior to taking the statement, can you explain 
why -- 

MR. CAPUTY: I object. 

THE COURT: Don't interrupt, Mr. Caputy. You know better than 
that. Let counsel finish his question. Then you would have an opportunity 
to object. 

MR. CAPUTY: I'm sorry. 

THE COURT: Do you have the question, Mr. Reporter ? 

(The reporter then read the question as follows: "If you had 
received this information about the puncturing or the stabbing causing 
the death prior to taking the statement, can you explain why -~ ") 

BY MR. DREOS: 

Q. (Continuing) -- why you included in the statement as it's 
written here reference to shooting, if you had it prior to the time you 
started the statement? 

THE WITNESS: May I answer it? 

THE COURT: Yes. 

THE WITNESS: As I said before, the original call was for, as I 


said, the dispatch call was for a shooting. My observation of the 


subject, Smith, who subsequently was pronounced dead at the hospital 
of this type of wound, was of the puncture wound type. The fact that the 
original call was dispatched for a shooting and the fact that there was a 
gun in the picture led me to believe that there was -- it was either a 
knifing or a shooting, and as I've said, at the hospital the doctors pro- 
nounced death only; they do not give us any impression as to what caused 
death or the type of instrument used. 

BY MR. DREOS: 

Q. Isee. Now, did you have any idea that the defendant Jones was 
responsible for the death of Claude Smith at the scene of the homicide ? 
A. At the scene? No, sir. 

Q. Did anyone make any charge that she was responsible for it? 


A. Not to me, sir. 
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Q. Did you talk to the witness, Banks, at the scene of the 
homicide? A. I did. 

Q. Was she making the charge that the defendant Jones was 
responsible for the death of Smith? A. I don't recall that she made 
any charges. 


Q. Didn't she as a fact say that -- would it refresh your memory 


to suggest to you that possibly she suggested that the defendant Jones 
shot Smith? A. Well, there was quite a bit of hysteria on the scene, 
and I would say that there may have been charges made by persons in 
loud voices, but as to identify the persons who were yelling these 
statements, I don't know. | 

Q. And some of this hysteria or excitement surrounded the 
defendant Jones too -~ isn't that so? She was excited and upset? 

A. She was excited; yes. 

Q. And for a time after you got to headquarters you thought that 
she had shot the deceased, Smith, isn't that so ? 

THE COURT: The witness has previously answered this question. 

BY MR. DREOS: 

Q. When was the first time that the defendant Jones samited that 
she had stabbed the deceased ? 

THE COURT: Do you mean admitted to this witness ? 

MR. DREOS: To this particular witness. 

THE WITNESS: The first time she admitted it was in the office 
of the Homicide Squad shortly, about 4:25 in the morning. She admitted 
it to me, of my knowledge. 

BY MR. DREOS: 

Q. And during the time between 4: 25 and I believe you said 5:30 
there was interrogation of this particular defendant by you and Cahill 
and Harned and others? A. That's right, sir. 
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Q. And at 5:30 she was taken to the scene of the homicide to look 
for the knife, is that right? A. Yes, sir. She left the office with Private 
Harned and Detective Cahill to go to the scene and show the officers 
where the knife was thrown or hidden. 

Q. And during this time between 4:25 and 5:30 you didn't really 
put anything on paper, did you? A. I did not. 

Q. This was strictly interrogation to get the background of the 
case, is that right? A. That's right. 

Q. Then later on after she came back from the scene, I presume 
that's when you got down and started typing it up, is that right ? 

A. Oh, no, the whole body of the statement was taken down. There was 
a question and answer period at the end of the statement that follows 
all of our statements, and I may have completed the body of the 
statement, her statement, direct statement, and then she left the office. 

Q. Was the defendant Jones in an intoxicated state when you saw 
her? A. No, sir. 

Q. Did you smell any alcohol on her breath? A. There was 
evidence of an odor of alcohol; yes. 

Q. Nothing to indicate that she was drunk? A. No, she was very 
coherent. 

Q. But she was excited and upset? A. She was excited and upset 
at the scene, but in the office she had calmed down. 

* * * Ed * 

How long did it take, officer, from the time Cahill left with the 
defendant until he returned with the knife? 

THE WITNESS: I would estimate about an hour, Your Honor, as 
I testified before. 

BY MR. DREOS: 


Q. It could have been a shorter period of time? A. It could. 


It could have been longer. 
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Q. So you really have no -- this is just a -- you didn't make any 
notations at the time of what transpired between the time you first -- 
you didn't make a chronological list of the time that transpired between 
that i first interrogated the defendant -- A. No, sir, not at that time. 

. (Continuing) -- until the time she actually signed the | 
pepe A. I did not make a chronological listing of the time ‘by 
minutes, approximate time only. 

Q. And there were no other interruptions prior to the time that 
you completed this statement? A. No interruptions between the 
defendant and myself and the officers who sat in as witnesses. 

Q. Then after she came back you took up the sips again ? 
A. That's right. 

Q. So except for the time that she was away from the office there 
was continuous interrogation by you primarily up to the time that she 
signed the statement? A. Right, sir. 

Q. And the statement shows that it was completed at 7: 45: a.m. 


Is that accurate? A. I would say it is; yes, sir. 

Q. And after that it was read back to the defendant? A. Yes, sir. 

Q. So it was signed sometime around 8:00 0 ‘clock, is that right? 
A. The statement as completed at 7:45, that statement was read to her 
and signed by her and then the completion hour was put there. : 

Q. It says here: "The statement finished at 7:45 a.m. and typed 


by Detective Peter M. Zazanis." A. Right, sir. 

Q. And you say that this includes the reading and signing by 
the defendant ? 

THE COURT: The witness has so testified, Mr. Dreos. 


* * * * * 


Washington, D. C. 
Thursday, 
February 8, 1962. 


* * * * * 


MR. SULLIVAN: Your Honor, I certainly do. This is a very close 
case because of the decisions handed down in this jurisdiction. However, 
what I said yesterday, Your Honor, I think is directly significant, that 
after Mallory, historically in this jurisdiction we had an arrangement to 


take care of the after-hours arraignment which Mallory hinted and strongly 
hinted at. It says in Mallory, Rule 4(b) on page 453 -- it says: "Rule 
4(b) requires that the warrant shall command that the defendant be arrested 
and brought before the nearest abailable Commissioner. " This leaves 
open the problem of when is a magistrate available. Now, in Porter and in 
Locklee -- in Porter, Justice Reed, as you will remember, dissented, 
both in the NcNabb and Upshaw cases, has a chance, with a three -judge 
court, to get his licks in again, and he says, "While there is no duty to 
bring a defendant in front of a magistrate when a magistrate is not avail- 
able. . ." -- and he's not available on after hours, but as Judge Bazelon 
points out in his dissent, and as I attempted to point out to Your Honor 

yesterday, subsequent historically to the Mallory case, there was 
set up in this jurisdiction a mechanism whereby the Municipal Court 
Chief Justice Smith set up a rotation system whereby a judge was specif- 
ically on call, and the United States Commissioners, United States 
Attorneys set up a rotation system and one of them was specifically on 
call, and he had the name of the judge who was on call, and true the 
Metropolitan Police had the names of the United States Attorneys that 
were on call, so that at all times, twenty-four hours a day, there is a 
magistrate available. That's the important thing. So there is a magis- 
trate available. Consequently, as soon as there is probable cause the 
police officers have the obligation to initiate this procedure, and if they 
do not initiate this procedure, then there is a violation of Mallory. 

THE COURT: Without any investigation --- 

MR. SULLIVAN: I said, Your Honor --- 
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THE COURT: Wait a minute. Let me finish my question --' with- 


out any investigation to determine whether they should charge the person, 
the appearance of probable cause ceases all obligation to determine that 
they are charging the right person, they must take them before a magis- 
trate immediately? Is that correct? | 

MR. SULLIVAN: Your Honor, what I have said is when probable 

cause is shown -- now, I think by definition that answers your 
question. When the police see that there is probable cause, at that time, 
no matter from what source the information comes, if they have probable 
cause at that time they have to initiate the mechanism. 

* * * * 

THE COURT: * * * 

I will assume for the record, in order that there will be no: ambiguity, 
that the defendant objects to the admissibility of all statements made orally 
to the police, and in addition objects on the grounds that counsel has stated, 
to the admission of the statement which has been marked Government" s 
Exhibit Number 1, for identification. 

The Court is of the opinion that both the oral and the written state - 
ments are admissible under the facts in this case. The Court will over- 
rule the objections. 

* * 
EDWARD J. CAHILL 
resumed the stand and, having been previously duly sworn, was examined 
and testified as follows: 
* * * * * 
DIRECT EXAMINATION - (Resumed) 
BY MR. CAPUTY: 

Q. Now, officer, you stated yesterday that upon arrival at the 
precinct station on July 3, 1960, you had a conversation with the defendant. 
That is correct, isn't it? A. Yes, sir; that's correct. 

Q. Now, how soon after you arrived at the precinct did you have 
this conversation with the defendant Jones? A. I would say from approx- 
imately about five minutes after we got to the office we sat down and had 
the interview. 
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Q. Now, did she make the statement concerning this incident that 
took place there in the thirteen hundred block of Vermont Street, Northwest, 
on July 3, earlier that morning? A. Yes, sir; she did. 

Q. And whereabout at the Homicide Squad, any particular place 

in the Homicide Squad where the statement was made? A. I believe 
they call it the interrogation room. 

Q. Now at the time that she made the statement were you alone or 
was there anyone else there? A. Private Harned and myself were there. 

Q. Now, did you make her any promises at the time that she made 
this oral -- was this statement oral? A. Yes, sir. 

Q. And did you give her any promises in return for any statement, 
sir? A. No, sir. 

Q. Any inducements of any kind? A. No, sir. 

Q. Any threats or coercion? A. No, sir. 

Q. Now, was the statement given to you readily and freely by the 
defendant Jones? A. Yes, sir. 

Q. Now would you tell, as best you can remember, the Court and 
the jury what, if anything, the defendant Jones said concerning this affair 
in the thirteen hundred block of Vermont on July 3, 1960? A. Elsie Jones 
stated to me at the time of the interrogation that they were celebrating 

her wedding which had occurred earlier, ona Saturday I believe it 
was, and that the deceased had come to her apartment uninvited with his 


wife, and had gotten into an argument with her nephew, Charles Brown, 
and the deceased, Claude Smith, had left after getting into this argument, 


and about forty-five minutes later he returned to her apartment without 


his wife. He again became involved in an argument with Charles Brown, 
and at that time he invited Charles Brown out of the apartment into the 
street below. At this time Elsie was in her apartment. 

Q. By Elsie do you mean the defendant Jones? A. Elsie Jones 
was in her apartment. Elsie Jones further stated that after they had 
gone downstairs she heard something that sounded like licks to her, and 
she went to the front of her apartment, which you can look down on the 
street, and she saw Charles Brown and Claude Smith fighting. At this 
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time she left her apartment, but before leaving the apartment she had 
taken a butcher knife from the kitchen. She went downstairs. When she 
got downstaris, on her way down she heard shots. When she got down- 
stairs she saw Claude Smith pointing his gun at Charles Brown. She 
stepped in between Claude Smith and Charles Brown and told Claude 
Smith not to kill the boy. At that time Claude Smith pointed the gun at her 
and told her if she didn't get out of the way he would kill her. He then 

turned around and went to his car. When he got in behind the 
driver's seat, she stated that she got into the automobile, which is a 
four-door automobile, and she got into the rear right door, come up 
behind Claude Smith, who was at the driver's wheel, reached over and 
grabbed his left arm and hit him, and she stated she didn't know how 
many times she hit him with the butcher knife. 

At that time Claude Smith jumped out of the car and ran. She later 
said -- she further stated that an unidentified Negro male was on the scene 
and he told her to get rid of the butcher knife, which she did. 

Q. Now, after she made this statement, did you talk to any police 
officer at the Homicide Squad? A. Did I talk to any police officer? 

Q. Yes. A. Yes, sir; I probably did. 

Q. Well, did you take her anywhere after she made the statement? 
A. Yes, sir. | 

Q. To whom? A. She made the statement to Private Harned and 
I, and we were taking a written statement from her. 

Q. No, did you take her to any police officer in the Homicide Squad 

when she made a statement to you? A. Oh, yes, sir. 

@. To whom? A. At the time that we had received this confession 


we notified Detective Sergeant Zazanis, who was in charge of the investi- 


gation, of the confession. 

Q. Now, was any oral statement made by the defendant Jones to 
Detective Sergeant Zazanis in your presence? A. Yes, sir. 

Q. How soon after she made the oral statement to you was this 
oral statement made by her to Detective Sergeant Zazanis? A. Well, 
I would say it wasn't an elapse of maybe one minute or so. 


Q. Now, did there come a time that a statement was reduced to 
writing? A. Yes, sir. 

Q. Were you present at the time that that statement was reduced 
to writing? A. Yes, sir. 

Q. Were you'present from the beginning to the end of that period 
of time? A. I was with Elsie Jones from the time the statement was 
started until the end of the statement. 

* * * * * 

Q. Now, how long did it take to complete the statement, do you 
recall? A. We started the statement at 4:30. 

Q. Were there any interruptions? A. We had one interruption. 

Q. And what was that interruption? A. Elsie Jones, in the pre- 
sence of myself and Private Harned, went to 1323 Vermont Avenue, and 
at that place we recovered the knife that was imbedded in the ground in 

the hedges in front of that address. 

Q. Was that knife visible to anyone walking by? A. No, sir; it 
wasn't. 


Q. How were you able to recover it? A. Elsie Jones pointed the 


knife out to us. 
Q. Now, did there come a time after that that you had gone back 
to the precinct station? A. Yes, sir. 
Q. Or to the Homicide Squad? A. We returned to the Homicide 
Squad. 
Q. What time was it? A. I guess it was around 5:00, 5:30, some- 
thing like that. 
* * * * * 
Q. Now, Officer Cahill, did you recover anything else in addition 
to this knife? A. Yes, sir. 
MR. DREOS: May I see that please? 
BY MR. CAPUTY: 
Q. And what, if anything, did you recover? A. From the glove 
compartment of Claude Smith's automobile we recovered a dog 
chain. 
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Q. Adog chain? A. Yes, sir. 

Q. Was it a small chain or a big dog chain? Tell us about it? 

A. No. I think it was approximately four feet in length, the normal 
length of a dog chain. 

Q. And how wide or thick? A. I couldn't tell you. 

Q. You can't tell me. From the glove compartment? A. Yes, sir. 

Q. And anything else that you did recover? A. From the front 
seat -- correction, from the front floor --- 

THE COURT: Keep your voice up. 

THE WITNESS: On the floor in the front of the automobile 1 we re- 
covered a small baseball bat, a miniature. 

* * * * 
CROSS EXAMINATION 
BY MR. DREOS: 

Q. Officer Cahill, with respect to remarks that you made about 

the alleged statement made by Mrs. Jones, did you make any notes 
at the time that she made these alleged statements? A. Yes, sir. 

Q. Are they the same as the written statement, formal written 
statement, that has been testified to about today? A. Approximately; yes, 
sir. 

Q. I mean, it's not the same thing? A. No, sir. 

Q. You have separate notes of your own? A. I was interrogating 
Elsie Jones and we were attempting to take down her statement in long- 
hand and it was a little on the difficult side going along, and some of the 


notes are approximately what we had after we got the oral admission from 
her and had it typed up. 
Q. Oh, so there was an attempt to take down by yourself. Was 


Sergeant Zazanis there at the time? A. No, sir. 

Q. Was Officer Harned there? A. Harned; yes, sir. 

Q. And you and he were attempting, after Mrs. Jones had made the 
first admission, you tried to take her language down verbatim -- is that 
the idea? A. Yes. We would ask her a question and whatever she would 
respond to we would write it down. 


46 


Q. And how long did you continue to do this? A. Until we had the 
admission. 

Q. What period of time would you say had expired during the course 
of this interrogation? A. I believe about ten to fifteen minutes. I can't 
actually recall. 

* * * * * 

Q. Officer, do you still have those notes that you made at the 
time that you were trying to take down this verbatim statement? 
A. Yes, sir, I do. 

Q. Are they here with you today? A. Right here. 

MR. DREOS: Could I see them, Your Honor? 

THE COURT: You may. 

(To the witness:) Point out the notes. 

(The witness showed the notes to defense counsel.) 

THE WITNESS: This is a copy of the statements I made in my line- 
up sheet. 

* * * * * 

Q. Did you or anyone in your presence subsequently locate a gun 
at the scene of the homicide? A. The gun was located; yes, sir. 

Q. Did you see it recovered? A. I saw where the gun was laying. 
When Private Monaco observed the gun and pointed it out, I noted the 
location of it. 

Q. And this was in the alley behind N Street, is that right? 

A. This was ina yard in the rear of 1327 N. 

Q. And where was the deceased lying with relationship to this yard? 

A. He was in the alley that runs in the rear of the yard. 

Q. And how far was he from this particular yard? A. I would say 
he was approximately fifteen, ten to fifteen feet. 

Q. How far was Claude Smith lying from the car that he owned? 

A. About a good one hundred and fifty yards. 

Q. Andthe gun? A. The gun --- 

THE COURT: Wait a minute. I don't understand what you mean 
"and the gun." What is your question? 
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MR. DREOS: How far was the gun from the car? 

THE WITNESS: It was approximately a hundred and fifty yards 
and then it was fifteen yards closer to the automobile; in other words, 
it was fifteen feet this side of Claude Smith's body. 

BY MR. DREOS: 
Q. The gun was fifteen feet from Claude Smith's body? 
A. Approximately; I'm not positive of that. 
Q. Now, when you talked to Elsie Jones, what was her Us of 


sobriety? A. She was sober. 
* * * 
PETER S. MONACO 
a witness, called for and on behalf of the Government, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 


* * * * * 


Q. During the course of your shift of duty on July 3, 1960, did 
you go to the thirteen hundred block of Vermont Street, Northwest, here 
in the District of Columbia? A. I did, sir. 


167 Q. Now, can you tell us, sir, whether you recovered any weapon? 


A. A..22 caliber automatic. 
Q. And where was it that you recovered that weapon? A., In the 
rear of 1327 N Street, Northwest. 
* * * \ 
PETER M. ZAZANIS 
a witness, called for and on behalf of the Government, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
* * * * * 
Q. Now, you saw her there on Vermont Avenue? A. Yes, sir. 
Q. And did there come a time that you had seen her elsewhere other 


than Vermont Avenue? A. Yes, sir. | 
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Q. And where? A. In the office of the Homicide Squad. 

Q. And about what time was it that you saw her at the office of 
the Homicide Squad? A. Some time after 4:00 o'clock, sir. 

Q. And whereabouts is the Homicide Squad? A. It's located on 
the third floor of the Municipal Building, 300 Indiana Avenue, Room 3055. 

Q. Now, did there come a time when you saw her there at the 
Homicide Squad that she made a statement concerning this incident on 
Vermont Avenue? A. Yes, sir. 

Q. And about what time was it that she made a statement? 

A. She made a statement to me some time after 4:00 o'clock, some 
time between 4:25 and 4:10. 

Q. Now, was that statement that the defendant Jones made an 
oral statement? A. It was at first; yes, sir. 

Q. And at the time that she made that oral statement, whereabouts 
at the Homicide Squad was that statement made? A. In the office of 
the Homicide Squad, main office. 

Q. And was anyone present at the time that that statement was 
made by her? A. Yes, sir; Detective Cahill of Number 2, and Private 
Harned. 

Q. Harned? A. Harned. 

Q. Now, did you give or make any promises to this defendant in 
return for any oral statement that she made on this occasion? A. I did 
not. 

Q. And inducement of any kind? A. No, sir. 

Q. Any threats or coercion? A. No, sir. 


Q. Now, was that statement freely and voluntarily given by her? 


A. Yes, sir. 

Q. Now, will you tell the Court and jury what, if anything, she said 
orally on this occasion when you talked to her shortly after 4:00 o'clock 
on July 3, 1960, concerning the incident on Vermont Avenue? A. Well, 
she started off to say that there was a party, or a wedding reception, 
that was had at her apartment at 1323 Vermont Avenue, and sometime 
before midnight this fellow Smith and his lady friend had come up, and 
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a fellow named Brown was there and his lady friend, herself and her 
husband, and that when Smith came up he said, "What are you drinking?" | 
She said, "We've got some whisky in a jug here."' So Smith said, "Well, 

I don't drink poured whisky." He said, "I've got some gin in the 
car.'"' And he sent this fellow Brown, who was up there, alleged to be 
her nephew, down to his car and he came up with two half pints of gin, 
which they all had some to drink from. 

While there, apparently some argument aroused between Smith 
and Brown with reference to Brown having gone to Smith's house some- 
time in the past and the door was shut in his face by his lady friend, 
and words resulted from that argument, and the defendant told them, 

"You aren't going to fight here. Take it downstairs." After which 

Smith left with his lady friend. They were gone approximately an hour 

or more maybe, and later in the morning Smith returned and words to 

the effect that he told Brown that he didn't know that he wanted to, was 
going to fight him, so she again said, "If you're going to fight, sou go 

on down in the street."" And the two of them left and went on down in the 
street. | 
Minutes later the defendant said she heard gunshot reports, and she 
was in her slip, and she grabbed a house dress and wrapped it on her 

and took the kitchen knife and went on down into the street, and at that 
time she saw the deceased, Smith, standing over Brown who was on 

the sidewalk space in front of the house and was bleeding holding a gun 

on him, and she kept yelling to him, "Don't kill that boy; don't kill that 
boy." 

She said that Smith then raised the gun and pointed it at her and was 
backing away into the street and made his way to his automobile and 
attempted to start it. At that time she jumped into his automobile, which 
is a four-door Ford sedan, from the right side into the rear of the car, 
and she grabbed Smith's left arm off of the steering wheel, and she in- 
dicated with a gesture, by tightening her fist and striking her chest, that 
she hit him with the knife in the chest while he was seated behind the 
wheel of the car. 
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She said that she didn't know how many times she had struck him. 
She said that Smith then veered out of the automobile and ran diagonally 
across the street and through an alley, after which he was followed by 
several other women, including herself, and fell in the alleyway there. 

Q. Now, did there come a time that a statement was reduced to 
writing? A. Yes, sir. I asked her after she made that verbal statement 
that I would like to have a statement from her reduced to writing by type- 


written form, a statement that would be used in court if need be against 


her, and that I advised her of her Constitutional right that she didn't have to 
give that statement if she didn't want to, that she had already told us 

orally what took place, what transpired, and she said, well, she 
wanted to do the right thing, and she gave the statement. 

Q. Now, what time was that written statement started? A. Approx- 
imately 4:30, sir. 

Q. And who typed it? A. I did. 

Q. Now in substantially whose language is that statement? 

A. The language of the defendant as near as possible as she was speaking. 

Q. Now, did'there come a time that that statement was finished? 

A. Yes, sir. 

Q. And about what time? A. Completed at 7:30 a. m. 

Q. What took so long? A. Well, there were other incidents that 
occurred; for instance, when we got to the knife, I asked her again what 
she did with the butcher knife, and she told me that she was seen to be 
holding the knife by another unknown colored man who advised her to get 
rid of it, and I asked her where she had thrown it, and she said she threw 
it in the bushes in front of the house, and at that time I asked her if 
she would go with the officers to show them where the knife was thrown. 

She said she would, and so after a good part of the stateme nt was 
taken, she was permitted to go with Detective Cahill and Harned, anda 
police woman. There was a little wait period there, after she made her 
admission, to notify the Women's Bureau to send ina police woman. As 


she got up to that point before her admission, she was only a witness. 
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She was told that she was then under arrest when she admitted to 
the stabbing, but up to that point she was just a witness, the same as a 


group of other people who were in the office. 
Q. Well, what time was it that the police officers Cahill and another 
officer left with the defendant to search for the weapon? A. I would say 


about 5:30 in the morning. 

Q. Did they come back? A. Yes, sir, they came back. | 

Q. And about what time? A. I would estimate about an hour. 

Q. Now, when they came back did the police officers have any 
weapon? A. Yes, sir; they returned with a knife. : 

Q. Did you see the knife? A. Yes, sir. 

Q. Now, did you ask the defendant anything concerning that knife? 
A. Lasked her verbally if that was the knife she had used, and she said, 
"Yes." | 

Q. Now, after the officers returned, can you tell us wiethor anything 
more was added to that statement? A. There may have been a question 
and answer period finished in the statement; yes, sir. 

Q. I show you, sir, what has been marked as Government's 
Exhibit 2, for identification, this knife. I ask you to examine it and tell 
us whether you can identify it? 

(The witness examined the exhibit.) 

A. Yes, sir; I can. 

Q. And how do you identify it? A. I identify this knife by the 
initials "E", something, Cahill, "E.C." here which Detective ac put 
on here for identification purposes. 

Q. When was it that you first saw this exhibit? A. When Detective 
Cahill retuned with the defendant from Vermont Avenue, sir. 

Q. Did she make a statement -- did the defendant make a statement 
concerning this knife? A. Yes, she said that was the knife she had used 
and was her knife. 

Q. I show you, sir, what has been marked as Gone tanente 
Exhibit 1, for identification, a two-page paper writing. I ask you to 


examine it and tell us whether you can identify it? 


(The witness examined the exhibit.) 

A. Yes, sir; this is a carbon copy of the statement typed by me and 
taken from the defendant the morning of July 3d in the Homicide Office. 
* * * * * 

Q. And what time was it finished about? A. I have a completion 
of 7:30 a. m. 

* * * * * 

THE COURT: I will assume counsel's objection is as previously 
stated. The objection will be overruled. The exhibit will be admitted 
in evidence. 

Do you desire to read it to the jury, Mr. Caputy? 

MR. CAPUTY: Yes, sir. 

THE COURT: You may. 


(Thereupon, Government's Exhibit 
No. 1 was received in evidence.) 


MR. CAPUTY: (Reading) "Office of the Homicide Squad, 
Metropolitan Police Department, Washington, D. C., Sunday, July 3, 
1960, 4:30 a. m. Homicide case re: death, Claude Randolph Smith, col. 
38 years, pronounced dead at 3:45 a.m., July 3, 1960, at Washington 
Hospital Center by Dr. Frank Pedlow of staff. 

"QUESTION BY DETECTIVE SERGEANT PETER M. ZAZINIS: 

"What is your full name, age and place of residence? 

"Answer: Elsie Vest Jones, Col. 53 years, 1323 Vermont 
Avenue, Northwest, Apartment 6. 

"BY DETECTIVE SERGEANT PETER M. ZAZANIS: 

"Elsie Vest Jones you are being held on the account of the 
death of Claude Randolph Smith, Col., who was pronounced dead 
at 3:45 a.m., July 3, 1960, this death being caused by him being 
shot or stabbed while in front of premises 1323 Vermont Avenue, 
Northwest, about 3:00 a. m., July 3, 1960. 

"IT now ask you if you want to make a complete statement 
telling what knowledge you have of this homicide so that it can be 


taken down in typewritten form. Before making such statement, 
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I advise you that your statement must be made freely and voluntarily, 


also that your statement will be used in court at your trial if it 
becomes necessary. After hearing what I have told you, do you 
want to make a complete statement? 

"ANSWER BY ELSIE VEST JONES: Yes. 

"BY DETECTIVE SERGEANT PETER M. ZAZINIS: 

"Question: How long have you known the decedent, Clamie 
Randolph Smith? 

"Answer: I've been knowing Claude for about eleven or 
twelve years. 

"Question: While on the street in front of 1323 Vermont Avenue, 
Northwest, about 3:00 a. m., July 3, 1960, did you have some 
trouble with Claude Randolph Smith which led to his death? 

"Answer: Yes. Yes, I told him not fight in my house, and 
later on in the street I told him not kill my nephew, Chanios Brown, 
who he had already shot. | 

"BY DETECTIVE SERGEANT PETER M. ZAZANIS: Now 
Elsie Vest Jones tell me in your own words what occurred which 
resulted in this shooting and stabbing? 

"Answer: It was about 1:00 a.m. this morning when Claude 


Randolph Smith came to my Apartment 6, 1323 Vermont Avenue, 
Northwest, with his wife, Dorothy Banks, whom I had met for the 
second time. Claude asked me what we had to drink. I told him 
that I had some Imperial whisky and poured some from a jar. 
Claude said he did not like to drink whisky that was poured out, so 
he sent Charles down to his car to get two half pints of gin that he 
had under the seat of the car. Charles came back to the apartment 
with the two half pints. Claude, his wife, Dorothy, Charles and 
his wife, Esther and me had a drink of gin. Claude and Charles 
had known each others for a good many years, and Charles told 
Claude, ‘Man, next time I come to your house, tell your old lady 
not to close the door on my face.’ This talk went back and forth 
like that. I saw that they looked like they wanted to ne and I 
ordered them out. 
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"Claude and Charles went out arguing. They came back 
upstairs later and I thought it was all over. Charles told his old 
lady, 'Come on, I'm going," and they both left. I think it was about 
forty-five minutes later when Claude came back to my apartment 


alone. Charles was getting ready to go with his wife, Esther. 
When Claude came back he told Charles, 'Man, I did not know that 
you wanted to fight me sure enough. ' Charles told Claude, ‘Man, 
I'll fight you like a man. I got nothing." Claude then told him, 
"Come on, let's go outside and settle it.' Claude and Charles then 
left out. Me and Esther stayed inside. Three minutes later I 
heard a fight out on the street. Esther ran down and I heard yell 
out, 'Don't kill that boy like that.' When I went downstairs I took 
a butcher knife with me and I saw Claude with a gun in his hand which 
he was holding close to his side and he was firing at Charles on the 
roadway. I went up and grabbed Charles and told Claude not to 
shoot that boy like that. Claude threatened to shoot me too. When 
I grabbed Charles, Claude ran to his car and jumped in and tried 
to make a getaway. I let Charles down on the street and jumped 
into the back seat of Claude's car, and I grabbed his left arm off the 
steering wheel and I hit him with the knife (struck at her chest with 
fist) (to show location). I don't know how many times I hit him. 
After I stabbed Claude, he ran out of the car and across the street 
and into the alley. His old lady ran behind him. I got out and went 
back to Charles and held him in my arms until the police came in 
the scout car. 

"QUESTION BY DETECTIVE SERGEANT PETER M. ZAZANIS: 

"Question: Was Claude R. Smith drunk or sober? 

"Answer: He was sober. He did not appear like a drunken 
man to me." 

And the signature on the first page: "Elsie Vest Jones" 
and other initials, "E. C. B.; E. J. C.; W. A. H." 

Second page: (Reading) 
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"QUESTIONS BY DETECTIVE SERGEANT PETER M. ZAZANIS: 

"Question: Was Charles Brown drunk or sober? 

"Answer: Drunk. 

"Question: Did see any weapon in Charles Brown's hand? 

"Answer: He didn't have none. | 

"Question: What did you do with the knife after you istabbed 
Claude R. Smith? 

"Answer: There were some people in the street and saw me 
stab Claude, and some unknown colored man told me to throw the 
butcher knife away, so I'threw it in the hedges in my yard.| 

"Question: Did Claude R. Smith have anything in his hand 
when you stabbed? : 

"Answer: I didn't see anything. 

"Question: Do you own a gun? 

"Answer: Never have in my life. 

"Question: How far did you go in school? 

"Answer: About the third grade. 

"Question: Can you read and write? 

"Answer: Just a little. I can write my name. 


"Question: Have you made your statement and answered my 


questions freely and voluntarily without any force or promise made 


or used by anyone to obtain the same? 

"Answer: Yes, Sir. 

"Question: Is there anything you want to add to your state - 
ment that you haven't already covered? 

"Answer: I did it in self-defense and I'm very sorry it 
happened." 

Signed: "Elsie Vest Jones." "Statement finished at 7:45 a. m. and 
typed by Detective Sergeant Peter M. Zazanis. Statement read to the 
defendant by Private Edith C. Baum, W. B.; Witness: Detective Edward 
J. Cahill, Number 2; Private William A. Harned, Number 2 Precinct.” 


* * * * a 
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CROSS EXAMINATION 
BY MR. DREOS: 
Q. Officer Zazanis, did you, prior to her making her written state- 
ment, did you advise her of her Constitutional rights -- at the time she 
was making her oral statement? A. Well, at the time that she was 


making her oral statement, sir, she was being questioned as a witness 


and not as a defendant in this case. 

THE COURT: I don't think you have answered the question. 

Read the question, Mr. Reporter. 

(The question was read by the reporter as follows: 

"Question: Officer Zazanis, did you, prior to her making her written 

statement, did you advise her of her Constitutional rights -- at the 

time she was making her oral statement?"’) 

THE WITNESS: Yes, sir. 

BY MR. DREOS: 

Q. You say that she wasn't considered the person to be charged 
at the time that she was initially being examined, yet it's a fact, is it 
not, you had evidence as received at the scene of the homicide that she 
had shot the deceased? A. No, sir. 

Q. And Miss Banks told you that it was Mrs. Jones that had killed 
the deceased? A. No, sir. 

Q. Did you talk to Miss Banks at the scene of the homicide? 

A. Yes, I did. 

Q. And did you talk to the other people present, Mrs. Jones, Miss 
Akers, and the other Charles Brown -- did you talk to them? A. I talked 
to Mrs. Jones, Miss Akers and Miss Banks. 

Q. And what was Mrs. Jones' condition at the time that you talked 

to her? How did she react? A. She was excited but coherent. 

Q. In the interrogation of Mrs. Jones at headquarters after you 
took over, did you go through her statement with her at one time before 
starting to put the statement on paper? A. She verbally gave me a 
statement. 
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Q. And did you from time to time go back and recheck various 
parts of that statement with her after you started? A. After it was taken 
down in typewritten form? 

Q. No, during the course of the interrogation. This, I would 
presume, and you can correct me if I'm wrong -- this written statement 
was not taken all at once; it was taken piecemeal, wasn't it? Zi It was 
taken right after she made her verbal statement. : 

Q. Not fully, the whole statement wasn't taken at one time? 

A. A big portion of it was. 

Q. And are you referring to -- would you look at this. 

(The exhibit was handed to the witness.) 

Are you referring to the first page as being done at one ne 
A. Yes, sir. 

Q. And was this taken before or after she went back to the scene 
of the homicide? A. That was taken before. | 

Q. Was it all taken before or was part of taken afterwards? 

A. With the exception of a few questions on the end, it was all taken 
before. 

Q. And this took you from 4:30 to 5:40 to get this portion -- is 
that the idea? A. A good part of it; yes, sir. 

Q. It took you from the time she got back until 7:45 to complete 
the remainder? A. Well, yes, sir, to close the statement. 

* * * * * 
EDWARD J. CAHILL | 
resumed the stand and, having been previously duly sworn, was examined 
and testified further as follows: | 
DIRECT EXAMINATION 
BY MR. DREOS: 

Q. Officer, Cahill, you testified here previously and you a are under 
oath, I believe. | 

Now, in your preceding testimony you made reference -- you re- 
ferred to certain notes that you took in the interrogation of the defendant, 


Mrs. Jones, and I believe as a result of the interrogation that you made, 


you then called in Officer Zazanis. 
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Now, I want to ask you to check, or if you can state without checking, 
whether there is anything in those notations that you took down from Mrs. 
Jones prior to going to Officer Zazanis that indicates that Mrs. Jones, 
when she struck at the deceased, stated to you the reason for doing so 
was because the deceased was getting away from the scene? 

* * * * * 

THE WITNESS: I don't see anything in my notes here that would 

indicate that particular question could be answered by these notes. 

* * * * * 

ESTHER AKERS 
a witness, called for and on behalf of the defendant, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. DREOS: 

* *x * * * 

Q. And did Charles immediately go out? A. No, because Sis 
called him back and asked him not to go. 

Q. Did she give any reason for suggesting that he not go? A. Yes, 
she gave a reason. She asked Charles to come back because Claude always 
had one of those rusty pistols with him. 

* * * * * 

Q. Did you meet anybody when you went outside? A. I walked to 
the car where they were. 

Q. You and who? A. Just me by myself. 

Q. When you say to the car where they were, who are you talking 
about? A. Claude and Dorothy and Charles. 

Q. Charles was already out there? A. Yes. 

Q. And what did you hear said between Charles, Claude and 
Dorothy? A. Claude asked Charles if he meant what he said, and Charles 
said, "I don't know." And he said -- Charles started telling him that he 
didn't want the girl to cause any argument between them. Claude said, 
"That isn’t what I asked you. I asked you did you mean it."" Charles 
said, "Yes." 
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Then what happened? A. Claude struck him. 

. With what? A. Something that rattled. 

. What did it sound like to you? A. Like a chain that rattles. 

. Did you actually see the blow struck? A. No. 

Where were you standing? A. Outside of the car. 

. After that happened, what happened? A. I pulled Charles and 
when Charles jumped to face me I seen the blood and I pulled = by the 
hand out of the car and he slipped and fell. 

Q. Then what happened? A. Then Claude came around to the back 
of the car with a bat and started to whip him. 

@. What did you do at that point? A. I grabbed hold of him and 
asked him not to hit him any more because he couldn't help himself. 

Q. And did Claude say anything to you? A. Yes, he said some- 
thing to me. 

Q. Would you tell us what he said? A. He said, "I'm going to 
kill you too," and called me a name is all. 

230 Q. What is that? A. He said, "I'm going to kill you oe and 
he called me a name when he said it. 

Q. Do you remind repeating the name that he used? A. He called 
me a bitch. 

Q. Then what is the next thing that you recall faeoaing? A. Well 
he went back to the car with the bat, and I tried to tell Charles to go to 
his aunt's house. Then he got confused, I guess, because of the blood on 
his face and he went up on the empty lot, and Claude went up the driveway 
to the middle of the sidewalk and started firing the gun. 

Q. Now how did Claude have this gun leveled in relationship to 
the ground? A. Level to where his pocket would be. 

Q. Did he have it pointed up or down or --- A. Well, he had his 
hand over it just like he was firing from his side. : 

Q. And where was Charles Brown in relationship to Claude in 


relationship to the ground? A. He was higher than Claude standing on the 


embankment where a house had been torn down. 
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the bullets have --- 
231 MR. CAPUTY: I object, if Your Honor please. 
BY MR. DREOS: 
Q. Where would the gun have been leveled in relationship to the --- 
THE COURT: This is not a proper question. 
BY MR. DREOS: 
Q. How much higher was Brown above Smith at the time that the 
firing happened, how many feet, if you can estimate? A. Feet above him? 
Q. Yes. A. I don't know if he was any feet above him. He was 
ordinarily taller than Claude and yet he was standing on this embankment. 
I couldn't say exactly how much higher. 
Q. Now, how many shots did you hear go off at this time? 
A. I don't know. It sounded like a whole lot of them to me. 
Q. What is the next thing that you did or that you saw at this time? 
A. Well when he first started firing, I started calling Elsie because I 
figured maybe she could stop them. 
Q. And then what happened? A. Well she came outdoors and 


asked him to please don't shoot him and don't shoot the boy and let him 


die with his shoes on, or something like that. 

Q. How many times did she say that? A. I don't remember. 
Anyhow he didn't pay her any attention; he just kept firing. 

Q. And what did you see happen then? A. Well, she ran in be- 
tween them and grabbed Charles and turned herself around in front of him. 

Q. And then what happened? A. Then Claude fired the gun and the 
gun was empty. 

Q. Where was the gun pointed in relationship to the defendant Jones 
at that time? A. It was at her because she was in front of Charles. 

Q. After that happened, what did you see happen? A. He ran 
back to his car. 

Q. Now, where was Smith at the time that he finished firing the 
gun at Brown and'Mrs. Jones? How far was he from the car? A. He 
was at the same spot where he had started, but what made her closer to him 
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was because Charles was walking, had started walking towards them when 


she grabbed Charles. 

Q. How far was Smith from the car when he turned around to go 
back to it? A. He just had to go three or four steps. 

Q. Three of four steps from the car? A. To be to the driver’ s 
door. 

Q. And how far would you say Charles Brown and Elsie a. were 
from the car at this time? A. Just a little bit further. | 

Q. How many steps would you estimate further from the car than 
he was? A. Well, it couldn't have been over more than about two steps, 
two steps more than him, because he had just about three or four to go. 

Q. And when he got back to the car what happened? A. When he 
got back to the car he got in, and the motor turned over once and then it stopped. 

Q. And then what did you see happen? A. Well, I was trying to 
get Charles from the door. He jumped out and ran and his wife slid across 
the seat and went over the driver's seat behind him and in the alley. 

Q. Now, where was Charles Brown at the time that Smith got out 
of the car? A. Standing at the driver's door. | 

Q. Was he -- when Smith ran up the alley, what hapened to Brown? 
A. He walked around the car, fell in the tree box where he was first hitat. 

Q. What did you see Elsie Jones do during this time that this was 
going on? A. WhenI seen her she said for me to stop hollering and to 
go upstairs and call the police. 

Q. And when you first went down to the car when Brown, Smith 
and Banks were sitting in the car talking, did you see anything on the 
front seat? A. No, because I couldn't see in the front seat. His wife 
was sitting right there on that side. : 

Q. Did you follow Smith up the alley at any time? A. No. 

Q. Did Charles Brown, to your knowledge? A. No. 

Q. Did Elsie Jones, to your knowledge? A. No, she didn't. 

Q. Didanyone? A. Just his wife. 

Q. Did you at any time see Charles Brown strike Claude ‘Smith? 
A. No, sir. ! 
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MR. DREOS: I think that's all. 
THE COURT: Mr. Caputy. 
* * * * 
DR. ARMON A, CAIRO 
a witness, called for and on behalf of the Defendant, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SULLIVAN: 
Q. Doctor, what is your full name, please? A. Armon Anthony 
Cairo. 
Q. And you received a Doctor of Medicine from what school? 
A. Georgetown University. 
Q. And what is your present position, doctor? A. Iama Fellow 
in Training in Psychiatry at George Washington University Hospital. 
Q. And what was your position as of September 28th, 1961, through 
December 27th of 1961? A. I was an Affiliating Trainee in Psychiatry 
at St. Elizabeths Hospital. 
Q. Do you know Elsie V. Jones? A. Yes, I do. 


Q. And would you point her out, please? A. She is sitting right 


next to you. 

Q. All right. How do you happen to know here, doctor? A. She 
was admitted to the ward in which I was administratively in charge of. 

Q. And for what reason was she admitted to that ward? A. For 
an evaluation of mental competency. 

Q. Did you partake of that evaluation, doctor? A. Yes, I did. 

Q. And asa result of your psychiatric evaluation did you come 
to a diagnosis of the defendant? A. The diagnosis that was made was 
a dissocial reaction. 

Q. And would you classify this as a mental illness? A. It is so 
classified in the classification. 

MR. CAPUTY: I ask that that be stricken. It's not responsive. 

THE COURT: Read the question and answer, Mr. Reporter. 

(The question and answer was read by the reporter.) 


I will strike the answer. 
Read the question to the witness Mr. Reporter. 
(The reporter read the question as follows: Question: 
"And would you classify this as a mental illness?") 
THE WITNESS: Yes. 
BY MR. SULLIVAN: 
@. During your psychiatric evaluation, doctor, did you discuss 
the incidents that occurred on July 3d of 1960? A. Yes. 
Q. Andas a result of your psychiatric evaluation and your discussion 
of the incidents of July 3d, 1960, could you testify whether or not the 
crime of which this defendant is charged was a product of this mental 


illness? A. In my opinion it was. 

Q. Now, doctor, could I ask you how you came to your diagnosis of 
a mental illness? | 

Could you tell us in some detail what you took into consideration 
in coming to this diagnosis? A. Well, this took into account a historical 
review of the patient's past life and examination of her mental status 

on admission, a preliminary conference at which she was presented 
not only to myself but to a group of physicians, further evaluation, a set 
of psychological tests, a number of laboratory studies including electro- 
encephalograms, skull X-rays, and finally a staff conference at which 
the patient's case was presented to a large group of doctors. | 

Q. Who was in charge of the preliminary interview, doctor? 
A. Dr. David Harris. | 


Q. What about the preliminary psychiatric evaluation? A. The 


admission evaluation? 

Q. The admission evaluation, A. That was done by myself. 

Q. And how long was that admission evaluation? A. In time, 
approximately an hour. | 

Q. And what sort of detail did you go into in that evaluation? 
A. Again a verbal querying of the patient's background and reasons for 
being admitted, and observation of her behavior and attitude, and then a 
more specific examination of her intellectual function. 
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Q. And about how long after September 28th was this initial eval- 
uation made by you? A. This was made on admission. 

Q. On admission date, all right. 

Then after your initial evaluation, what happened then? A. The 
next thing that happened was a preliminary staff conference at which she 
was presented which took place -- I'm not sure of the date, but approx- 
imately several weeks after admission. 

Q. I see, and during the interim period did she receive any psych- 
iatric evaluation? A. Well, she was constantly under observation by the 
personnel of the hospital. 

Q. Now, under this second evaluation that you spoke of, how many 
psychiatrists were present at that particular evaluation? A. At the pre- 
liminary staff conference there were three staff psychiatrists. 

Q. Do you remember who they were, doctor? A. Dr. David Harris, 
Dr. Henry Ward and myself. 

Q. And did each doctor at that time have a chance to address questions 
to the defendant? A. They had the opportunity; yes. 

Q. Yes. And did you at that time avail yourself of that opportunity? 
A. No, I did not; I observed. 

Q. You observed, fine. 

Then after that initial conference, what happened then in the interview? 
A. Well, then a period of observation and the ancillary studies that ordinarily 
are necessary in evaluating a patient, such as electroencephalographic 
studies, skull X-rays, psychological studies, and all of the studies that 
are necessary in coming to some conclusion, 

Q. So your conclusion was arrived from your observation at the 
hospital -- is that true? A. Yes. 

Q. Was it also derived from an analysis of her past history? 

A. Yes. 

Q. Did her past history indicate a pattern of violence? A. It in- 

dicated a pattern of repeated arrests. 


Q. And did it indicate a specific pattern in these arrests, or do 


you remember? 
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MR. CAPUTY: Your Honor, I object. I don't think this witness 
can go ona past history. It's hearsay. He can say that he took into 
consideration the history without saying what the history was, because 
this is some other evaluation. | 

THE COURT: I think the witness must testify, Mr. Caputy, as to 

the grounds for his diagnosis. If he states hearsay, it is the hear- 
say upon which he predicated his diagnosis. It is not a statement of the 
truth of the facts which were represented to him. 

The objection is overruled, Is there a pending question, Mr. 
Reporter? 

(The pending question was read by the reporter as fellows: 

"Question: And did it indicate a specific pattern in these arrests, 

or do you remember?"’) | 
THE WITNESS: The actual contents of what took place on. 


arrests was not specifically determined by me except that many of them 


‘the se 


were apparently for intoxication, a number of them for assault and 
battery, one instance on a manslaughter charge in 1943, ifI remember 
correctly. | 

BY MR. SULLIVAN: 

Q. And did this pattern of drunkenness and violence, was this 
significant in your determination of her mental illness? A. It added to 
the concern or to the evaluation that it was felt that her entire background 
from early childhood on was one of social depravation, both emipuonaly 
and culturally. 

Q. You said that an IQ or tests were given to her? A. Yes. 

Q. Do you know what these tests indicated? A. The psychological 

tests confirmed our clinical impression of a low average 1Q on the 
basis of intelligence tests. Insofar as her emotional attributes lare con- 
cerned they tended to point out many of the factors that would go along with 
a person who has been subject to a longstanding emotional, material and 
cultural depravation; that is, easy impulsivity, a tendency to carry into 
actions her strongemotional feelings. I'm not quite sure of the remainder 
of the details of the tests. | 


Q. Doctor, are there any other specific items in your investigation 
during this ninety-day period that allowed you to come to this conclusion 
that we have not gone over in our discussion in this courtroom here today? 
A. None that I can think of at the moment. 

@. Then what is the final thing that you do, or did at St. Elizabeths. 
A. The final staff conference is one at which a number of the staff psych- 
iatrists are present, including ward personnel, psychologists and many 
other ancillary personnel. The patient's case history is presented. 
The patient is then brought in and interviewed, in this instance by Dr. 
Harris, if I remember correctly, and the patient is then allowed to ask 
questions herself. The remainder of the time is spent in having other 
members of the staff direct questions, if they wish, to the patient, and 
finally after the patient has left the room, a discussion as to what the 

possibilities are and what seems to be the measured consensus of 
opinion. 

Q. Now, during this ninety-day period, you were principally in 
charge of this individual, is that true? 

You were the immediate person in charge of her? A. I was the 
immediate person'in charge, but I must express the fact that this was 
at a lower echelon level. 

Q. Allright, fine. Now, one final question: as a result then of 
all of these -- your decision or diagnosis of a mental illness is as a 


result of all ninety days of observation, of staff conferences, and an 


accumulation of all the data received during that ninety-day period -- 


is that correct? A. Yes, that's correct. 
MR. SULLIVAN: I have no further questions. 
THE COURT: Mr. Caputy. 
CROSS EXAMINATION 
BY MR. CAPUTY: 

Q. Dr. Cairo, how long have you been at St. Elizabeths Hospital 
in training there prior to the admission of this defendant? A. I started 
there July the 1st, 1961. 

Q. And she entered the hospital in September of 1961? 


A. That is correct. 

Q. Is that correct, the 28th of September? A. Yes. 

Q. You were the admitting officer, is that correct? A. I was the 
doctor in charge of the ward to which she was admitted; yes. 

Q. You were the admitting doctor? A. Yes. 

Q. You talked to her on this occasion, is that correct? A. Yes, 
that's correct. 

Q. Well, now, let me ask you, doctor, as a resident, a junior 
resident in psychiatry, you know, do you not, that there are only two ways 
that you can come to a conclusion as to whether a person is suffering from 
a mental illness, and those being by giving organic examinations to de- 
termine whether there is structural defects, and the second way is to 
give a functional or behavior examination -- isn't that correct? : A. In 
essence, yes. | 

Q. What? A. Inessence, yes. 

* * * * * 

Q. Can you tell me any other way, doctor, that you can arrive at 
a determination other than those two ways? A. I was questioning the 
use of your term "test." I didn't know whether you were referring to the 

functional tests as indicating psychological tests, or whether you mean 
this to be all-inclusive in a clinical evaluation; in other words, as a 
medical doctor we do not give specific tests as such, as the psychological 
tests were given. | 

Q. Were organic examinations made ofthis individual? A. Yes, 
they were. | 

Q. Allright. Were they negative? A. Yes, they a 

Q. Allof them, weren't they? A. Pardon? 

Q. Negative -- is that correct? A. Yes, sir; that is correct. 

Q. So then is it fair to say that the conclusion that you reached 
was not based upon any organic defect -- isn't that correct? A. It was 
not based on any organic defect; yes, that's correct. : 


Q. So then you would have to rely for your conclusion upon a 
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behavior examination of this individual -- isn't that correct? 
A. Yes. 

Q. The functional aspect, isn't that correct? A. Yes, that is right. 

Q. And that functional or behavior examination is broken down in 
two aspects, an objective and a subjective -- isn't that correct, sir? 

* * * * * 

THE WITNESS: I think this is true of any examination. 

BY MR. CAPUTY: 

Q. Subjective is what she tells you and the objective is what you 
as a resident in psychiatry observe -- is that correct? A. That is correct. 

Q. Nowwas this conclusion that you reached based upon a combination 
of both or was it based solely upon the subjective aspect? A. Well, it 
would be based on both. 

Q. Now, would you tell me what you, as a resident in psychiatry, 
observed objectively which caused you to arrive at that conclusion? 

A. The objective -- this is why I hesitated -- the objective aspect of 
this was not necessarily related to her subjective transmission of in- 
formation to me, but based on past records and other studies that were 
objectively done. I did not necessarily see her commit any crime, if 
this is what you mean by objective behavior. 

Q. That's not what I mean. 

Did you observe anything wrong about her objectively which enabled 
you to arrive at, psychiatrically or medically, that enabled you to arrive 
at the conclusion? A. Her behavior on the ward at times tended to dem- 

onstrate a difficulty in controlling her impulsivities. 

Q. Well now what did you find, doctor, when you first examined her 
and admitted her on September 28th that enabled you to arrive at this 


opinion? A. The admitting impression was admittedly based a great 


deal on the history that was obtained, and not too much on any documentation 
that I had made at that time. 

Q. Well now then there came a time that you had another meeting 
with her -- isn't that correct -- and attended by someone else? A. Yes, 


there were a series of these meetings. 
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Q. So would it be fair to say then that on the admission on September 
28th that you couldn't arrive at any evaluation? Is that correct? 
A. Except a presumptive evaluation. 

@. Now was the next meeting on October 3, 1961? A. I would 
have to refer to the records to be absolutely accurate. | 

Q. Would you refer to your records. 

(The witness examined his records.) 
A. That is correct. 

Q. And on this occasion did you find this individual well oriented, 

doctor? A. Yes. 

Q. Allright. And in touch with reality? A. Absolutely. 

Q. Was her speech precise and coherent? A. Reasonably so; yes. 

Q. Did you find her without any evidence of memory impairment? 
A. MayI check the record? | 

Q. Or serious memory impairment? A. May I check the record, 
please? 

Q. Yes. 

(The witness examined the record.) 
A. This record was dictated by Dr. Harris and does not include specif- 
ically any comment to that effect, but I would have to say that I do not 
remember any evidence of any incoherence or --- ! 


Q. (Interposing) She was logical, wasn't she? A. She was logical; 


yes. 

Q. Now when was the next time you saw her, on 2 7th, 
1961 -- is that the next time you saw her? A. I might say that I saw 
her almost every day. You are referring to an official examination? 

Q. Yes, official records; yes. : 

(The witness examined the records.) 
A. November the 7th is correct. 

Q. And on this occasion when you saw her, was her speech coherent 
and logical? What? A. Yes, it was. 

Q. Now, did you find her without any abnormal abet on this 
occasion? A. That is correct. 
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Q. And her memory was good too also on this occasion, wasn't it, 
doctor? A. Yes. 

Q. And she had an insight in her judgment, did she not? A. Would 
you repeat the question, please. 

Q. She knew where she was? A. Yes, she was oriented. 

Q. Yes, oriented. 

Now then your next formal meeting is at a diagnostic conference, 
is that it? A. Yes, that would be the final staff conference, which was 
held November the 30th, 1961. 

Q. And on this occasion too did you find her logical and coherent? 

THE COURT: What is the date of this conference? 

THE WITNESS: November the 30th, 1961. 

Did I find her logical and coherent? 

BY MR. CAPUTY: 

Q. Yes. A. Yes, she was coherent. 

Q. Now, let me ask you: did she at any time receive any medication 
during the entire period of time that she was at that hospital? 

A. May I check the record again, please? 

Q. Yes. 

(The witness examined the record.) 

A. I'm afraid the order sheet -- the record of medications was not in- 
cluded in this form. 

Q. Would you check that report. Is that last report by you -- 
November 30th, is that it -- and in that typewritten report, doesn't it 


say that she received no medication when she was at that hospital, the 
report of the staff conference? 

If you check that, doesn't it say that in there? 
A. The report that was dictated by Dr. Harris stated she had received 


no medication; yes. 
Q. Yes, during her stay at the hospital. 
Now, you also stated, doctor, told something about psychological 
tests that were given -- is that correct? A. Yes. 
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Q. And was one of the tests the Weschler-Belleview Intelligence 
Test -- is that correct? A. Yes. | 

Q. And what IQ did it show on there, the full scale IQ. 

What was it? A. The full scale IQ was 78. 

Q. How about the performance 1Q? A. Eighty-four. 

Q. How about the verbalIQ? A. Seventy-five. 

Q. Now, do you know, doctor, when these saveholoeioale tests 
began, not with this patient, but when psychological tests first came into 
existence? A. I couldn't answer that accurately; no. | 

Q. Have you ever heard of the Simon-Binet Test and the Stanford- 
Binet Test? A. Yes, I have. 

Q. Now isn't it a fact that psychological testing came nt being 
in 1905 for the first time? A. I do not know that. 

Q. Well, do you know, doctor, that people with an IQ of 70 are 

capable of going into the Armed Services? Did you know that? 
A. Iwas not aware of that either specifically. 

Q. Did you know that the Simon-Binet tests were given in 1 World 
War II and that the individuals were accepted in the Army with an IQ 
of 70? 

You didn't know that? A. I was not specifically aware of that; no. 

Q. Would you care to render an opinion as to whether a person 
with a full scale IQ of 78 would be capable of being accepted into the 
Armed Services? A. On the basis of what you just said; yes. | 

Q. On the basis of what I said? A. Yes, sir. 

MR, SULLIVAN: It is not my understanding that the witness has 
testified that the mental illness is related to the IQ. Perhaps he did, but 
I missed it. 


THE COURT: The witness stated on direct examination that as a 
result of the psychological tests it was determined that the defendant had 


a low average IQ. Chronologically this was in his enumeration of the 


factors that were considered in making up the diagnosis. I think these 
questions are addressed to credibility. 
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BY MR. CAPUTY: 
Q. Would you say that a person with the full scale and the perform- 
ance IQ and the verbal IQ of this individual is acceptable in the Army, 
or is capable --- 
THE COURT: The witness has said he doesn't know whether the 
Army accepts them, Mr. Caputy. 
MR. CAPUTY: All right. 
THE COURT: I don't think the defendant is going in the Army. 
BY MR. CAPUTY: 
Q. Now, you testified on direct examination concerning an arrest 


of manslaughter, I believe you said. Isn't that correct, in nineteen, 


what was it? A. 1943 according to the records we have. 
Q. She told you about that? A. Yes, she did. 
Q. And was she able to remember the incident of that charge of 


manslaughter? A. I'm not sure just how much of that we covered. 

Q. But she told you about it? A. Yes. 

Q. Did she give you the facts about the other things for which she 
had been arrested? A. Ina general way; yes. 

Q. And other than these crimes of violence --- 

MR. CAPUTY: May I approach the bench, if Your Honor please? 

THE COURT: You may. 

(At the bench:) 

MR, CAPUTY: May I go into other arrests since he's going into 
arrests? 

THE COURT: The witness stated as part of the factors that prompted 
his evaluation was a "pattern of repeated arrests." Thereafter questions 
were asked as to whether the pattern related to crimes of violence, or 
something of that kind. I think questions on what these arrests are are 
proper. 

MR, DREOS: All right. 

(In open court:) 
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BY MR. CAPUTY: 

Q. Now, what other arrests did she tell you about? A. well, 
she told me about the arrest which led to the present difficulty. | 

Q. Other than this arrest to this present difficulty, did she tell 
you about larceny arrests or anything like that? A. She mentioned 
primarily intoxication, assault and battery and one manslaughter charge, 
and she may have mentioned larceny. I do not recall specifically. 

Q. Do you subscribe to the belief, doctor, or the opinion that 
anyone who commits a crime is necessarily ipso facto mentally ill? 

Do you subscribe to that? A. I do not think they are mentally 
healthy. | 

Q. Now, would you say that a person who by repeated conduct 
commits crimes, that that person is necessarily mentally ill and 


suffering from a mental illness or a disease? A. Thisisa general- 


ization I would hate to render any opinion on. 

Q. Now, is it your opinion that this individual was suffering from 
a mental illness only because she repeatedly was arrested for these 
various crimes of violence and possibly other larcenies? , 

MR. SULLIVAN: Your Honor, I think on direct examination he 
testified that this was only one of the factars. | 

THE COURT: I think the question is a proper one. 

MR. DREOS: If Your Honor pleases, could we SEOrOeeDY the bench 
a moment? 

THE COURT: You may. ; 

(At the bench:) | 

MR. DREOS: I was looking over the arrest record that I have of 

the defendant and in that I find that there is one petty larceny that 
she has in the record. Mr. Caputy makes reference to various larcenies. 
I think he ought to be a little more specific since the record doesn't show 
that there has been more than one. | 

THE COURT: I would be very exact --- 

MR. CAPUTY: I didn't --- 
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THE COURT: Will you let me finish. 
MR, CAPUTY: I'm sorry. 
THE COURT: I don't know what I was going to say. Go back to 
counsel table. 
(In open court:) 
MR. CAPUTY: I have no further questions. 
THE COURT: Do you have any further questions of this witness? 
MR. SULLIVAN: Just three or four, Your Honor. 
REDIRECT EXAMINATION 
BY MR. SULLIVAN: 
Q. Doctor, did you make any organic tests of this defendant here? 
A. Yes; we did. 
Q. Are you board certified? Do you have a diplomate in any other 
area than psychiatry? A. Yes, I do. 
268 Q. What is that area? A. Internal medicine. 
Q. Now in your practice of psychiatry, is it your opinion that a 
person can be logical and still be suffering from a mental illness? 
A. Yes. 
Q. Cana person be coherent, at least coherent most of the time 
and still be suffering from a mental illness? A. Yes. 
Q. Can he have a good memory and still be suffering from a mental 
illness? A. Yes. 
* * * * 
269 DR. WILLIAM H. DOBBS 
a witness, called for and on behalf of the defendant, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SULLIVAN: 
Q. Doctor, would you give us your full name, please? 
A. William H. Dobbs. 


Q. And what is your present position? A. lama physician, a 
psychiatrist in charge of the Dix Service of St. Elizabeths Hospital. 
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Q. Are you board certified-in psychiatry, doctor? A. Yes, Iam. 

Q. Did you hold a position at St. Elizabeths as of September 28th, 
1961 through December 27, 1961? A. Yes, I did. 

Q. Do you know the defendant here, Elsie Jones? A. Yes; 1 
know Mrs, Jones. 

Q. And how do you know her? A. As part of my duties 4 as super - 
vising psychiatrist there I had an opportunity to see Mrs. Jones on sev- 
eral occasions. | 

Q. Did you make a psychiatric evaluation of Mrs. Jones | as a part 
of your duties? A. Yes; I did. 

Q. And what was the result of your psychiatric evaluation? 

A. My opinion of Mrs. Jones was that she was suffering from a person- 
ality disorder of the dissocial type. She has a long history of difficulty 
that is consistent with this particular problem. She has difficulty more 
than the usual person in controlling her impulses and behavior . She 
demonstrated during her hospital stay evidence of emotional instability 
and on several occasion was engaged in fights that were felt to be un- 
necessary, or would ordinarily have been felt to be unnecessary. 

Q. Would you classify this diagnosis -- would you classify her 


in psychiatric or medical terms as suffering from a mental illness? 


A. In my opinion; yes. 

Q. Did you ever discuss with her the incidents of July 3d, 1960? 
A. During a conference evaluation I believe of November the 28th. 

Q. Bearing in mind this discussion and your psychiatric evaluation, 
do you have an opinion as to whether or not the defendant committed the 

crime charged as a product of her mental illness? A. I would 
appreciate your repeating that. 

Q. Well --- | 

THE COURT: Just a minute. Read the question, Mr. Reporter. 

(The pending question was read by the reporter.) ; 

THE WITNESS: It is still a little bit vague, but if you are asking 
me if I feel that she committed an offense as a result of this illness, I 
feel that there was a reasonable probability that her illness did have a 


direct influence on this act. 
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BY MR. SULLIVAN: 

Q. Let me see if I can rephrase it. 

Would you testify that the act was a product of her mental illness 
as you have diagnosed it? A. I think there isa reasonable probability 
that this was the product of her illness. 

Q. Now, you have gone into some detail as to how you arrived 
at your diagnosis. 

Can you give us any other specifics that helped you arrive at this 
diagnosis? A. Well, I think, as I understand the act with which she is 

charged itself, the circumstances are such that, for example, the 
best way I know how to describe her difficulty is that a normal person 
ordinarily would stop at a certain point where there was perhaps no 
longer a need to defend themselves or someone else. She would tend 
to go beyond this point in her actions. The actions that she might take 
would not necessarily be indicated at that point perhaps earlier than 
might have been, if I make the point clear. I'm not too sure. 

Q. Just one other thing. That is in the way of describing or am- 
plifying on your diagnosis, but what behavior or what problems that you 
observed in her allowed you to come to this diagnosis? A. Well, she 
is obviously -- this is primarily resultant of her history as related to 
us, also her behavior was one of emotional instability following an ob- 
servation in the hospital, including crying very easily at times under 
minimal stress, and the inability to control her aggressive behavior or 
fighting under circumstances that a usual person would be able to control 
such. 

Q. Do you remember whether or not her history indicated a 
pattern of violence and drunkenness? A. As I recall her history, it does. 


Q. And are these factors that you've taken into consideration in 


coming to your conclusion that she is suffering from a mental illness? 


A. That's correct. That's one of our major factors. 
Q. It would be one of the factors? A. That's right. 
Q. Now did you notice whether or not she was particularly logical? 
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Was she or was she not logical? A. I'm not too sure what you 
mean by logical. | 
Q. Well, was her thinking processes -- were her thinking, processes 
logical and coherent? A. Generally speaking I think so; yes. 
Q. And would the fact that her thinking processes were logical 
and coherent be incompatible with the existence of a mental illness? 
A. No, that would not be incompatible. 
Q. And was there any impairment of her memory during your 
observations? A. Nothing serious. 
Q. Again would this be incompatible with the existence of : a mental 
defect? A. No, it would not. 
MR. SULLIVAN: I have no further questions. 
* * * * 
CROSS EXAMINATION 
BY MR. CAPUTY: 
Q. Doctor, all the tests that she was given at the hospital, 
organically there was nothing wrong with her -- isn't that correct? 
A. AsI recall there was no evidence of organic brain damage; that's correct. 
Q. All the tests were negative, is that correct? A. That's correct. 
Q. Now, during this period of time that she was at the hospital, 
doctor, she received no medication? Isn't that correct? A. That's 
correct. ; 
Q. And she knew where she was. She was well oriented in all 
spheres there, wasn't she? A. She was. | 
MR. CAPUTY: I have no further questions. 
* * * * 
CHARLES EDWARD BROWN 
a witness, called for and on behalf of the defendant, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DREOS: 


* * * *x * 


Q. All right. Now when Claude Smith and you came back upstairs, 
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Claude Smith subsequently left, did he? A. Yes, I think -- yes. 

Q. Do you remember when he came back? A. Yes, I remember 
when he came back, 

Q. And what did he suggest to you at that time? A. Well, he 
told me to go downstairs -- let's see is this the first or second time. 
I can't recall too well because I was highly intoxicated that night. 

Q. Well, do you remember going outside with him the second 
time? A. Yes, I do. 

Q. And what did you all do when you first went outside? A. Went 
downstairs and sit in his car and had a conversation. 

Q. Do you remember what the conversation was about? A. No, 
sir; I don't. 

Q. Do you remember anything happening down there? A. Yes, I 
was beat up quite a bit myself. 

Q. Do you have any marks on your face that are the result of 
that beating that you took? A. Yes, across my forehead I have. 

Q. What is that? A. Across my forehead here. 

Q. What do you have there? A. A scar. 

Q. Did you,’ when you went outside, did you have any weapons 
with you? A. No, sir. 


Q. Did you acquire any weapons while you were on the outside? 
A. No, sir. 

Q. What happened to you besides getting hit on the head? A. I was 
shot in both of my legs. 


Q. How many times? A. Well, two times. 
Q. Do you know who shot you and who hit you? A. Claude did. 
Q. Did you strike Claude back or anything like that, to your know- 
ledge? A. I wasn't in no condition to hit anybody back. 
* * * cd 
BY MR. DREOS: 
Q. Are you related to the defendant, Elsie Jones? A. She's my 
aunt. 


Washington, D.C. 
Friday, February 9,1962 


* * x* 
ELSIE V. JONES 
called as a witness on behalf of the defendant, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DREOS: 

Q. Now, would you state your name and address, please? A. My 
name is Elsie Jones, Elsie V. Jones. 

Q. And where do you live? A. And I live at 1242 -- I live at 1272 
O Street, Northwest, with my mother now; but at the time that this trouble 
happened, I was living at 1323 Vermont Avenue, Apartment 6. 

Q. Now, how much education have you had, Mrs. Jones? A. Well, 
I haven't had much because -- 

THE COURT: No. Just answer the question. 

THE WITNESS: I haven't had much, about the fourth or third grade. 

BY MR. DREOS: 

Q. You remember the night of July 3, 1960, do you? A. Yes, I do. 

Q@. And the preceding evening, you had been married and had a 

wedding reception; is that right? A. Yes. 

Q. When did Claude Smith and Dorothy Banks come to your home? 
A. Well, everything was over when they came by. 

Q. What time was this, approximately? A. Well, it was after 12. 

Q. And had you invited Smith and Banks to your place? A. No,I 
hadn't, because I hadn't seen them for over four years and I didn't know 
where he lived. 

Q. Was there any hard feelings between you and Claude Smith? 
A. No, there wasn't. I used to get him to take me places and pay him 
for carrying me in his car, and all that, and we never had any misunder- 
standing whatsoever. 

Q. So, when Claude Smith and Dorothy Banks came to your apart- 


ment, they were welcome into your apartment that evening? A. Yes, I 


made them welcome. 

Q. Did you offer them anything? A. I told them I didn't have any- 
thing but something to drink but some whiskey and some beer and I had 
had cold cuts to eat and I asked them did they want some. 


His reply was that he didn't want any, Claude Smith, because he 


didn't drink anymore because of his state of health. So I said to him, 
"Tt isn't my vigilance.” 

He said, "No, this was a routine” he had turned over. 

So then later, he said, "Have you got any gin?" 

I said, 'No, I don't have any gin.” 

He said, "Well, I have two half pints of Bols Gin in the car." 

And so my nephew was sitting there and he asked him to go out and 
get it, but he was intoxicated, my nephew was. So when he got down there, 
he couldn't find it. So Claude Smith hollered out the front window, "Man, 
just lift that seat in front and look down in there and get it." 

So he found it and returned back to the apartment with it. 

Q. Now, had Smith had anything to drink prior to coming to your 
apartment, to your knowledge? A. He might have been -- he had been 
drinking a little but he wasn’t drunk. 

Q. How much did he have to drink at your apartment? A. Well, 
me and Charles and Esther had taken a drink out of that because I didn't 
drink anything -- 

THE COURT: No. Answer the question. How much did he have to 
drink ? 

THE WITNESS: Well, he taken one full half a pint over there by 
himself and me and Charles and Esther and his girl friend had the other 
half pint. 

BY MR. DREOS: 

Q. How much prior to this time had you drank during the preced- 
ing evening? A. I had taken one drink to be sociable. 

Q. When did this happen? A. That was after it was brought up. 

Q. This is when Smith was there? A. Yeah. 
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Q. At sometime during the evening, did a quarrel occur between 
Charles Brown and Claude Smith or between Charles Brown, Claude 
Smith and Dorothy Banks? A. Yes, it did. | 

Q. What happened? A. Well, Claude and Charles begin to talk with 
themselves between one another. Claude say, "Long time no see." So 
Charles say to Claude Smith, he said, "I been up to your house but your 
old lady shut the door in my face." 

And Charles say, "If you came to my house, I wouldn't let my old 

lady shut the door in your face.’ 

So just at that time, Dorothy Banks spoke up and said, "You kiss 
my ass, I don't have to let you come in my house if I don't want " 

So he called her a freak. 

Q. Who called her a freak? A. Charles Brown did, "Shut up, freak, 
I ain't talking to you; I'm talking to your old man." 

Q. Then what happened? A. Then Charles and Claude begin to 


quarrel, so I told them to go, I didn’t want no argument up there; if they 


wanted to argue, they had to go downstairs. 

Q. So what happened? A. They went downstairs. They wasn't down 
there but five minutes just talking man to man, not a lick was passed. So 
they both returned back to the apartment. | 

Q. And then, what happened thereafter? A. Well, Charles he went 
on and sit down and when Claude came up, he said to Dorothy Banks, 
"Come on, I'm ready. Are you ready to go?" So they left. 

Q. When did you next see Claude Smith and Dorothy Banks? A. Well, 
I say about 45 minutes. Me and Charles and Esther was standing there, 

standing between the living room and the kitchen talking and my door 
opened. It wasn't locked; the latch wasn't on. The door opened and who 
walked in but Claude Smith asking Charles he didn't know he inka to 
fight him. Sure enough. | 

Q. Who said that he didn't know that he wanted to fight him? 

A. Claude Smith asked Charles Brown, which is my nephew, that he didn't 
know he wanted to fight him. | 
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Q. All right. Then what happened? A. Then Charles said, "I'll 
fight you, man, if you want to fight me." 

So Charles patted his pocket and said, "I'm clean; I don't have any- 
thing." 

So I said, "I still am not going to have no fighting up here.” 

So they both left. He told Charles to come on go outside. 

Well, when they left, I thought they was gone. So I begin to take my 
clothes off and my husband, he was intoxicated. I mean he was out and I 
was trying to get him up and I put my clothes on the side. I have a bed 
you have to open up -- a couch you open up to make a bed out of, and I 

was trying to get him up because I had my clothes off. 

Q. What did you hear? A. Just at that time, I heard a shot. Then 
after the shot, I heard Esther, Charles Brown's girlfriend, holler, "Claude, 
please don't kill him. Claude, don't kill him." And hollered, "Sis, come 
here." 

Q. When she hollered "Sis," she was referring to you? A. To me, 
yes. 

Q. Go ahead. A. So, I grabbed my dress, a little cotton dress and 
puts it on. I grabs a butcher knife which was on the table which we was 
cutting the cold cuts with. I puts it in my dress -- 

Q. Why did you grab the butcher knife, Mrs. Jones? A. I grabs 
the butcher knife because I know what type of man that Claude Smith was. 

Q. What type of a man was he, to your knowledge? A. He was a 
man who would fight anybody. I know, I have been with him and he will 
draw a2 gun on people, and I know he carries one in his car. 

Q. So, the purpose of the knife was for self-protection -- 

THE COURT: Don't testify, Mr. Dreos. Let the witness testify. 

BY MR. DREOS: 

Q. All right. Then what did you do, Mrs. Jones? A. Well, I run 

down to the scene and when I got downstairs -- it's my house and then 


it's a church, then on the other side of this church, it's an airway where 


you come down and turn around. I found Charles Brown standing there 
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I said, "Must I keep this knife or not?" Just like that. | 

Some strange man, I don't know who he were, he said, "Well, why 
do you stand there holding it? Why don't you get rid of it?" 

I stuck the knife into the ground of the yard where I live. 

Q. What happened after that? A. Well, after then, I called for 
Esther. I didn't know where she was but I said to her, I said, "Esther, 
go and call the police.” 

So after awhile, the street was black with police and detectives and 
two ambulances. 

Q. Iam going to go back, Mrs. Jones, to the time just Baer to the 
time when you stabbed Claude Smith: What was your feelings at that par- 
ticular time? A. I was scared. In fact, I'm scared of anybody because 
I've been cut so much. : 

Q. What were you scared of? A. I was scared of him hurting me 
with something. 

Q. And where was your newphew, Charles Brown, at the time 2, 

A, Laying on the ground. 

Q. In relationship to Smith's car, where was he? A. In: iscscea 
the back seat where the back door was open, he way laying on the ground 

between as you go in that doorway. | 

Q. Was any part of his body in the path of the automobile? A. His 
head. 

MR. CAPUTY: Just a moment. I object to that cn if the 
Court please. | 

THE COURT: Your objection is sustained. I think you are leading 
the witness, Mr. Dreos. 

BY MR. DREOS: 

Q. Can you describe for us a little bit more clearly exactly whe re 
Charles Brown was at the time that he was laying on the ground? A. He 
was laying in the position that if Claude had drove the car, he could have 


drove over his head. 


Q. Now, Mrs. Jones, have you ever been arrested by the police ? 
A. Yes, I have. 
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Q. On many occasions? A. Yes, I have. 

Q. And have many of these been for either drunk or disorderly 
charges? A. Yes, they have. 

Q. Have you also been charged with assaulting people? A. Yes, 

I have. 

Q. Have you also on more than one occasion been charged with 
petty larceny? A. Well, that was framed on me but they accounted me 
with it; I did sixty days. 

Q. Was there also a time when you were charged with manslaughter? 
A. Yes, sir, I did. 

Q. Would you tell His Honor and the ladies and gentlemen of the jury 
what happened in that particular case? A. Well, I had four reform school 
girls and two other older girls that jumped on me and beat me up and left 
me laying in the street. 

Q. What happened? A. Well, first, when I went on home to my 


mother, I had to stay home two weeks before I was able to walk out. So 


this woman where I went -- I was drinking then -- I used to work there. 

It was a2 lunch room which I was washing dishes, but she used to be a boot- 
legger and I used to go down there and drink, you see. So after two weeks, 
Icame back. One of the girls brought a beer bottle on me and came over 
to the table where I was sitting, see, and she hit me. And I pushed the 

back of the fan and when I pushed the back of the fan, she went down 
on her bosom and I take a blade from the fan and I cut her. 

Q. And as a result, she died and you were charged with manslaughter ? 
A. From loss of blood, yes. 7 

Q. Now, do you drink at this time, Mrs. Jones? A. No, sir, very 
seldom; very seldom. 

Q. Did you'see Dorothy Banks during the time that you went down 
on the scene where Claude Smith and Charles Brown were involved in this 
scuffle that they were having or, at least, Smith was scuffling with Brown? 

Did you see Dorothy Banks at that time? A. Well, the last time -- 
when I went down, I didn't see anybody out there because I didn't look 
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when this was all happening. I didn't look out the window because, I told 
you, I thought they all had gone. | 

Q. No. When you got downstairs, did you see Dorothy Banks at 
anytime? A. Yes, sitting in the front seat of the car. 

Q. What was she doing? A. Sitting there, urging him on, ‘saying, 
"Kill all them other buggars." 

Q. She said that? A. Yes, and she didn't move to try to stop him. 

MR. DREOS: I think that is all, Your Honor. 

THE COURT: Mr. Caputy. 

CROSS EXAMINATION 
BY MR. CAPUTY: 


* * * * * 


Q. Do you recognize these two officers seated here, these two 
policemen? | 

MR. CAPUTY: For the record, Your Honor, Officer Zazanis and 
Officer Cahill. 

BY MR. CAPUTY: 

Q. Do you recognize these officers? A. Ido. 

Q. Do you remember seeing them at Police Headquarters? 
A. Yes, sir. 

Q. Well, now, do you remember after you had gone to the Homicide 
Squad leaving the Homicide Squad and going to find the knife ? A. Yeah, 
I remember. | 

Q. You took them there and showed them where the knife was ? 
A. Yes. 

Q. You remember that clearly, don't you? A. Yeah,I remember. 


Q. And you remember then coming back to Police Headquarters ? 
A. Yes. 


Q. Do you remember that clearly, too? A. Yeah. 

Q. Do you remember giving an oral statement to the police officers ? 
A. Well, I gave a statement to so many of them. 

Q. Yes. Do you remember giving an oral statement to this police 
officer, Officer Cahill? A. Yeah. 


Q. And did there come a time after you gave the statement to him 
that you went in the presence of Officer Detective Sergeant Zazanis ? 

Do you remember that? A. I did. 

Q. And you made another oral statement in his presence. Do you 
remember that clearly? A. Yes, I made a statement but I didn't make 
a statement that I had stabbed him. 

Q. I didn't ask you that. Do you remember making a statement 
like that, an oral statement? A. Yes, but that is what they went on. They 

asked me did I shoot the man. 

Q. Well, did there come a time after the oral statement that you 
remember making a written statement to this police officer; is that cor- 
rect? A. Yes, after he went into the back and got my record and brought 


it back and asked me if I had been locked up for time, being locked up for 


this manslaughter. Then he said to me, he said, "You know damned well 
you did it. Why in the hell didn't you say so at first?" 

I say, "I would have if you had asked me did I stab him, but you asked 
me if I shot him." 

* * * * 
GLADYS ELIZABETH WILLIAMS 
called as a witness on behalf of the defendant, took the witness stand and, 
having first been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, DREOS: 
* * * * * 

Q. * * * Now, what did Claude tell you at that time about some 
incident that happened? A. He asked me about -- he had read it in the 
paper about Elsie being married and he wanted know who was she marry- 
ing and I told him. And he said that he would like to make the wedding 
but he had to go to the country and that he wouldn't be back in time for 
the wedding but he will be to the reception. 

Q. Did he tell you about anything that happened when he was up in 
the country? A. Well, that night he came back and asked me to come on 


and go to the reception with him. I told him that I had already been and 
I wasn't going back out, and he told me that he had just been to the coun- 
try and him and his father had an argument. | 
Q. What had happened during the course of the argument ? A. Well, 
his father and him got in an argument and he had to shoot at him or draw 
a gun on him or something, and Mrs. Banks forced him to come on 


home and they came on home and they stopped by my home to go'to the 
| 


reception. 
* 
DAVID W. HARRIS 
called as a witness on behalf of the Government, took the witness stand 
and, having first been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. CAPUTY: 
Q. Will you state your name and profession, sir? A. David W. 
Harris. Iam a psychiatrist. 
Q. And where are you a psychiatrist at? A. At St. Elizabeths 
Hospital. | 
Q. How long have you been a psychiatrist at St. Elizabeths arena ? 
A. Since 1949. 
Q. Are you a diplomate of the Board of Psychiatry? A. Yes, sir. 
Q. How long have you been a diplomate, sir? A. Since 1955. 
Q. Have you testified here in the Courts before, sir? A. | ‘Ihave. 
Q. And during the period of time that you have been at the hospital , 
have you examined a lot of people to determine whether or not they were 
suffering from a mental illness or disease? A. I have. 
And you have testified here in the Courts? A. Yes, sir. 
Many times ? A. Yes, sir. 
Do you know a person named Elsie V. Jones? A. Ido. 
Do you see her here inthe courtroom? A. Yes, sir. 
. Would you point her out, sir? A. (Indicating). 
This lady seated at counsel table? A. Yes, sir. 
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MR. CAPUTY: May the record show, if Your Honor please, that 
the witness has identified the defendant Jones? 

THE COURT: The record will so indicate. 

BY MR, CAPUTY: 

Q. During the course of your duties as a psychiatrist, sir, at St. 
Elizabeths Hospital, did you have occasion to see the defendant Jones? 
A. Ontwo occasions. 

Q. And do you recall when they were, sir? A. On October the 3rd, 
1961 and on November 30, 1961. 

Q. And did you examine her, sir? A. Yes, at a staff conference. 

Q. Now, do you have an opinion, sir, as to whether or not this de- 
fendant Elsie V. Jones was suffering from any mental disease of illness 
or defect during the period of time that she was at the hospital? A. I 
have an opinion. 

Q. Youdo? A. Yes, sir. 

Q. What is that opinion, sir? A. In my opinion, she was not suf- 
fering from a mental disease. 

Q. Or defect? A. Or defect. 

Q. Or illness? A. That is correct, sir. 

Q. Do you have an opinion, sir, as to whether she was suffering 


from any mental illness or disease on July 3,1960? A. In my opinion, 


she was not. 
MR, CAPUTY: That is all, Your Honor. 
CROSS EXAMINATION 
BY MR, SULLIVAN: 

Q. On the two occasions, Doctor, that you examined the defendant, 
on October 3rd and November 30th, for how long did you personally ex- 
amine her? A. On the first occasion, for approximately a half an hour 
and on the second, approximately an hour. 

Q. You yourself? A. Yes. 

Q. You are acquainted with the diagnosis of Dr. Dobbs and Dr. 

Cairo? A. Yes, sir. 


Q. Now, is their diagnosis a kind of mental illness and is that a 
kind of mental illness that is rather difficult to diagnose? | 

MR, CAPUTY: I object to this, Your Honor, I don't think this doctor 
can make a-comment upon a diagnosis of mental illness. And, further- 
more, the foundation has not been laid as to what that diagnosis was. 

THE COURT: You may rephrase your question. | 

BY MR. SULLIVAN: 

Q. Doctor, do you remember of your own memory what the diag- 
nosis of Dr. Dobbs and Dr. Cairo was? A. Yes. 

Q. Could you tell us what it was, please ? A. Dissocial reaction. 

Q. Dissocial reaction. Now, is this, in your experience as a psy- 
chiatrist, is this -- let me rephrase it. 


Would you disagree, from a psychiatric point of view, as i this 


diagnosis? A. I would not. 

Q. From a psychiatrict point of view, you are in agreement with 
this diagnosis. | 

Is this a kind of a diagnosis one that is difficult to determine? 

A. I would say that it could be, yes. 

Q. And it would take, to be absolutely certain of the diagnosis, it 
might be -- in comparison of a profound psychosis or a deep psychosis, 
it would be rather difficult to make this diagnosis in a short panied of 
time? A. It could be, yes. 

Q. You did not have the opportunity for observation as Dr. Cairo 
did, did you? A. I did not see the patient as frequently as Dr. Cairo, no. 

Q. And you did not see her as frequently as Dr. Dobbs ? A. That 
is correct. 

Q. You agree in the psychiatric diagnosis, their Bs eee diag- 
nosis. In what area did you disagree? A. My disagreement is that the 
diagnosis, in my opinion, is not a mental disease or defect. | 

Q. What is it? A. It is a social disorder. 

Q. Does this social disorder have any effect at all upon her emo- 
tional life? A. I think everything has an effect on one's emotional life. 
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Q. Could we go this far: Does it indicate that she has an unhealthy 
emotional life? A. This is where my opinion differs. I was unable to 
satisfy myself that she had an emotional disorder within her self. 

Q. Iam sorry, Doctor, did you agree that there was in the diagnosis 
that she had a dissocial reaction -- you say this is not an emotional dis- 
order. What kind of a disorder is it? A. My understanding of the defini- 
tion of dissocial reaction is that the individual so suffering if he had had 
the opportunity to develop a normally responsible social responsibility 
or conscience, he would not suffer from this condition. 

Q. But he is suffering from some condition, is that correct? A. That 
could be stated, yes. 

Q. What condition is it that he is suffering from? 

If it is not emotional, what is it? Is it non-emotional? A. It is not 
an internal disease; it is a problem in the social development of an indi- 
vidual because of the environment that that individual had to develop in. 

Q. Iam not completely clear on that. It is not an internal disease 
and yet she is suffering from a condition. I don't understand. Is it some- 
thing outside of her that she is suffering from? A. Yes,I would put it 
that way. My point, I think, is this: If Mrs. Jones had had the opportunity 
to develop a social conscience and responsibility, this would have been 
there. She was unable to -- in my opinion, because of the lack of these 
provisions in her environment as she developed, therefore, she is suffer- 
ing from a reaction to this, but this is not a disease within herself. 

Q. All right. It is not a disease but it is something that she her- 
self is lacking, is that correct? A. That is correct. 

Q. So this lacking is inside her, is that correct, something that she 
herself is lacking? 

Could we go this far: Is it something that is lacking in her emo- 
tional behavior? A. I would go along with that. 


Q. Can we say that as a result of this something lacking in her emo- 


tional behavior that she is, at least, suffering from an unhealthy emotion- 


al state? A. Iam not too sure I can equate an emotional state with 
a social responsibility. 
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Q. Ihave difficulty trying to understand you, Doctor. 

If it is something that is lacking in her, if it is something that she 
would have had, if it is a defect in her, then where is it if it is not in her 
emotional life? Where is it? A. Lagree with your difficulty, but I think 
this is a very difficult concept to achieve any mutual understanding and 
simplification. Iam expressing my opinion. I think that as I understand 
a disease, it is limited to an emotional or intellectual defect, a problem 
within the person himself and that it does not necessarily -- I won't even 
say necessarily -- it does not come from the environment alone. 

Now, in Mrs. Jones' case, my diagnosis of her problem is that she 
has within her the potential for a healthy person but subject to environ- 
mental lack, was unable to develop a normal, social conscience. Does 
that help? 

Q. Well, let me see if I have it clear now. There is a defect, an 
environmental defect, which has caused some kind of disorder in her which 

you are not going to say is an emotional disorder. | 

When I said I have difficulty, you said there is great difficulty. Does 
that mean that in your mind it is a close question? A. Yes, sir, I think it 
is a difficult question to settle because, in my opinion, the medical issue 
of disease or defect does not -- stops at the point where the social re- 
sponsibility takes over. There are social and medical intermixtures so 
that this line cannot easily be determined. But here I have determined it, 
in my opinion, to be this way. 

Q. This is a close question. Was ita close question in your own 
decision before you came to your final judgment? A. Yes, it was a close 
question. 

Q. So that you did concern yourself very much with the ete as 


to whether perhaps it was a mental disease? A. I did concern myself 


with that question, yes. 

Q. And it was a very close decision in your own mind when you de- 
cided it was not. A. All right, sir. 

Q. Asa matter of fact, you could still say in this courtroom that it 
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might be a mental illness, could you not? A. Icould certainly be wrong. 

Q. You could'say it might be even in your judgment, but you have 

just come to the judgment that in your opinion it is not a mental 
illness but because it was a close question -- 

THE COURT: Just a minute. You are losing me in this question, 
way back about four clauses, Will you start over? 

BY MR. SULLIVAN: 

Q. If this was a close question in your mind as to whether or not it 
was an emotional disease or a mental disease and you came to the judg- 
ment that it was not, since it was a close question, could you testify in 
this Court that it might very well be a mental disease? A. I could not 
testify to that because I did not myself, I was not able to discover signs 
or symptoms of a mental illness. 

Q. That isn't exactly what I mean -- 

THE COURT: The witness has answered your question. 

BY MR, SULLIVAN: 

Q. Is it your opinion as a psychiatrist that the accumulation of an 
unfavorable environment over a period of a lifetime cannot produce a 
mental illness? A. That is a pretty strong statement. Iam afraid I 
couldn't say that it cannot; I can say that it may or it may not. 

Q. Would it be your testimony, Doctor, that it would be necessary 
for an individual to be illogical, incoherent and lacking in the capacity of 
memory in order to be suffering from a mental illness? A. They would 
be some of the signs and symptoms. 

Q. But it would be possible for a person who was logical, was co- 
herent and did not indicate any problems of memory to be suffering from 
a mental illness, could it not? A. Yes, it would be possible. 

MR. SULLIVAN: Thank you. I have no further questions. 

REDIRECT EXAMINATION 
BY MR, CAPUTY: 

Q. During the period of time that she was at the hospital, did she 
receive any medication for any mental illness or disease? A. I cannot 
answer that from the information I have at hand, Mr. Caputy. I think not. 


95 
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that she was at the hospital? A. I don't know what you mean. 
Q. Did she know where she was? 
How was her judgment? A, She was able to discuss her problems. 
She had no memory loss. She did not manifest, to my awareness, any 
signs or symptoms of disordered thinking. | 
Q. Now, counsel, in various questions, sir, used the word "defect" 
in talking about an environmental condition. 
Was this person suffering from a mental disease or a medical 
mental disease or defect? A. In my opinion, no. | 
Q. And a final question: How do you regard that dissocial reac- 
tion? Do you regard it as a mental illness or a disease or a defect ? 
A. This is a subject to argument amongst us psychiatrists -- 
Q. Your opinion, doctor. A. Personally, I do not consider it a 
mental illness or a defect. | 
* * * 
PETER M. ZAZANIS 
recalled as a witness on rebuttal by the Government , having been pre- 
viously duly sworn, took the witness stand and testified as follows: 
DIRECT EXAMINATION | 
BY MR, CAPUTY: 


Q. Officer Zazanis, were you in the courtroom at the time that the 
defendant Elsie Jones testified in this case? A. I was. 


Q. Did you make the statement to Elsie Jones, the defendant here, 

on July 3, 1960, prior to the time that she had given you a written 
stateme nt words to the effect, ''Why the hell didn't you own up to it in the 
first place?" A. No, sir. 

Q. Sergeant Zazanis, showing you Government's Exhibit No. 1, the 
statement of Elsie Jones, did you hear her testify to the effect that cer- 
tain parts of that that are contained in that statement, that she did not tell 
you? Did you hear her testify to that today, sir? A. Yes, sir. 

Q. Directing your attention to this latter part contained here in this 
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statement, "When I grabbed Charles, Claude ran to his car and jumped 
in and tried to make a getaway. I let Charles down on the street and 
jumped into the back seat of Claude's car and I grabbed his left arm," 
did she make that statement to you? A. Yes, sir. 

zd * * * * 

Q. Now, Sergeant Zazanis, how long would you say you were in the 
presence of the defendant Jones on July 3,1960? A. I was in her pres- 
ence on two occasions; once at the scene and then later at the Homicide 
Squad where I saw her for the second time and she was in my presence 
shortly after 4:00 o'clock up until about 5:30 when she left to go and show 
the officers where she had put the knife, and then when she returned about 
an hour later until about a quarter of 8 in the morning. 

Q. How long would you say you talked with her and she talked with 
you on this day, July 3,1960? A. I would say -- 

MR. DREOS: Now, if Your Honor pleases, again I want to object be- 
cause I don't think this is a proper rebuttal question. I don't see the pur- 
pose of it on rebuttal. 

THE COURT: Will you come to the Bench? 

(At the Bench): , 

THE COURT: I assume, Mr. Caputy, that these questions are pre- 
liminary to asking this man as a layman his observations concerning the 
mental condition of the defendant; is that correct? 

MR. CAPUTY: That is correct. 

THE COURT: I believe this is proper rebuttal testimony in light 
of the fact you offered testimony of mental illness, Mr. Dreos. 

MR. DREOS: If it is introduced for that purpose, I presume it is 
all right. 

(In open Court): 

* *” 


BY MR, CAPUTY: 


Q. How long? A. I would say the total conversation time was about 


an hour and 2 half, 
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Q. Did you ask her on this particular occasion, did you = her 

questions, sir? A. I did. 

Q. Did you get any answers to the questions that you asked? A. I 
did. 


Q. Can you tell us, sir, whether the answers she gave you jappeared 


to be to you clear and concise and logical? A, I would say she i very 
coherent. 
Q. And did she seem to understand you? A. Very much, 
Q. Now, have you had occasion to talk to many people in a men 
situation such as the situation which you had on July 3, 1960? A. Many. 
Q. Now, can you tell us, sir, whether this defendant in your opinion 
under those circumstances appeared to be normal? 3 
* * * * 
THE WITNESS: Yes. 
BY MR, CAPUTY: 
Q. In your opinion, was the defendant of sound or unsound mind? 
A. I would say the defendant was of normal mental disposition. | 
Q. Was she of sound or unsound mind? A. My opinion would be 


sound. 
MR. CAPUTY: I have no further questions. 
CROSS EXAMINATION 
BY MR, DREOS: 

Q. Officer Zazanis, when Mr. Caputy asked you, I believe, pre- 
liminarily whether you made the statement to the effect that why didn't 
you own up to this particular offense; did you deny making that statement 
because you didn't use the profane language mentioned in there or were 
you denying that you made that statement at all? A. I didn't make that 
statement at all. | 

Q. Now, do you on occasion use profane language ? 

MR, CAPUTY: I object, if Your Honor please. 

THE COURT: Your objection is sustained. 
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BY MR. DREOS: 
Q. Did you, in the course of your interrogation, at all that morn- 
ing, use some language which could be called profane? A. No, sir. 
* * * * * 
EDWARD J. CAHILL 
recalled as a witness on rebuttal for the Government, and, having been 


previously duly sworn, took the witness stand and testified further as 


follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Officer Cahill, how long would you say that you were in the pres- 
ence of the defendant Jones at the Homicide Squad in the Metropolitan Po- 
lice Department on July 3,1960? A. About four or five hours. 

Q. How long did you talk to her at the Homicide Squad? A. I guess 
about 3 1/2 hours or four hours at that particular time. 

Q. Before and after the statement? A. Yes, sir. 

Q. Now, at the time that you talked to her concerning this offense 

that took place on Vermont Avenue, did you ask her various ques- 
tions, sir? A. Yes, sir. 

Q. Did she reply to the questions that you asked? A. Yes, sir. 

Q. Were the answers given by her, concise, distinct and logical, 
sir? A. To the best of my knowledge, yes, sir. 

Q. In your opinion was she of sound or unsound mind on this occa- 
sion? A. She appeared to be of sound mind to me. 


* * * * * 


Washington, D.C. 
Monday, February 12, 1962 


* * * * 


CHARGE TO THE JURY 


THE COURT: Ladies and gentlemen of the jury, it is at this point in 
the trial of a case that the Court is required to instruct you as to the law 


that will govern you in reaching your verdict and it is, of course, your 
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responsibility to accept the law as it is outlined to you by the Court. Re- 


member this is quite important that you must accept the law as it is de- 
fined to you by the Court. | 

Remember also in the course of your Aohioraticus in the jury room 
that the closing arguments made by the attorneys do not constitute evi- 
dence in the case. These closing arguments made by these strong-lunged 
young men are not evidence in the case; they are efforts on the part of 
these attorneys to interpret the evidence in the light that is most favor- 
able to the client that each of them represents. The recollections of the 
attorneys as to the evidence in the case are not binding upon you. In other 
words, if your recollection of the evidence differs from anything that the 
attorneys have said is the evidence, then you are guided by your recollec- 
tion because it is your recollection alone which must govern you in reach- 
ing your verdict in the case. Similarly, if in the course of my charge up- 
on the law to you, I should refer to any of the evidence and if your recol- 

lection of the evidence differs from mine, then it is your recollec- 
tion which must guide you. | 

In this regard, I endeavor insofar as it is practical to avoid refer- 
ring to any of the evidence in the case in the course of the Court's charge. 
This is not because the court is not permitted to discuss the Setaice: As 
a matter of law, the Court has the right to tell you what facts the Court 
believes have or have not been established in evidence. The Court has the 
right to tell you which witnesses, if any, the Court does not believe and 
why the Court does not believe those witnesses, The Court has the right 
to comment upon all of the questions of fact which are before you for de- 
cision provided only that the Court must in discussing the Court's view- 
point, point out to you that you must not be bound or influenced by any- 
thing that the Court says about these questions of fact. I have pointed out 
previously to juries that I have never been able to understand why a judge 
sits and tells the jury what he thinks about the case and then says, "Of 
course, you must not be influenced by what Iam saying about it. " My 
trouble is that I don't know why he is telling them what he thinks in the 
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first place if he doesn't expect them to be influenced in some degree. In 

this Court, as a matter of policy, the Court refrains from comment- 
ing upon the evidence because the Court has no desire to interfere in your 
freedom of selection and activity as the judges of the facts. 

You are the judges of the facts; the court is the judge of the law in 
the case. 

When you retire to the jury room, you will take with you a copy of 
the indictment which has been drawn by the Grand Jury in this case. The 
indictment is very simple. It charges the crime of manslaughter in these 
words: 

"On or about July 3, 1960, within the District of Columbia, 

Elsie V. Jones, feloniously, wilfully and violently, with a knife, did 

stab Claude R. Smith, who by reasonof-such stabbing, on or about 

July 3, 1960, did die.” 

You will, I repeat, have this indictment before you in the jury room. 
_ Remember that the indictment is not evidence. It is not proof of any fact 
whatsoever. The sole purpose of the indictment is to inform the defend- 
ant of the charge which is preferred against her; the charge which she 
must answer when she comes into court. The indictment, then, is entitled 
to no probative value in your deliberations. 

What is the crime of manslaughter? In the law, we recognize a 
series of gradations of killing of a human being. The killing of a human 
being is defined in'the law as a homicide. Homicide is a combination of 
two Greek words: “homo,” meaning man and "cido" meaning to kill. Any 
killing of a human being is a homicide of some type. 

What type of homicide is involved in the particular charge of allega- 


tion is dependent upon the circumstances in the case. 


In the District of Columbia, we have three degrees of homicide: we 
have murder in the first degree , which means the killing of a human being 
with malice aforethought and with deliberate premeditation. The essential 
element in murder in the first degree that distinguishes it from other types 
of homicide is the premeditation. There must be the premeditation. There 
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must be a period of time in which the defendant's mind serie the facts 
and determined to commit the killing. 

We recognize in the District of Columbia the degree or a type of 
homicide known as murder in the second degree. Murder in the’ second 
degree is a murder committed with malice aforethought. The word "malice" 

is not used in the everyday sense but is used in a legal term which 
literally or practically means that malice exists where a person commits 
an act regardless of the consequences of that act. | 

I tell you about these gradations in order that you will have a little 
better understanding of the crime with which this defendant is charged. 
She is charged with a homicide legally defined as manslaughter. 

What, then, is manslaughter? , 

Manslaughter is the unlawful killing of a human being without malice. 
For example, it may be such a killing as happens on a sudden quarrel or 
in the commission of an unlawful act without any deliberate intention of do- 
ing any mischief at all. If the killing is committed in the sudden heat of 
passion caused by adequate and sufficient provocation, the crime is man- 
slaughter rather than murder. | 

If you find that this defendant killed the deceased in a sudden heat 
of passion and in hot blood, caused by adequate provocation without malice, 
you may find this defendant guilty of manslaughter. 

Remember then, manslaughter is the unlawful killing of a a anes be- 
ing without malice. 

A classic explanation of the meaning of the term "manslaughter" is 

that it is such killing as happened either on a sudden quarrel or in 
the commission of an unlawful act without any deliberate intention of doing 
any mischief at all. : 


If a person justifiably acts in self defense but uses more ores than 


is reasonably necessary and as a result, someone is killed, then the per- 


son charged is guilty of manslaughter. 
We recognize in the District of Columbia a doctrine of criminal law 
which permits a jury to find a defendant guilty of any lesser offense which 
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is included in a greater offense. This means that as jurors you have the 
right to find this defendant guilty of any lesser charge than that of man- 
slaughter, which lesser charge is included in the greater charge of man- 
slaughter. The practical effect of this rule of procedure in the present 
case is that in addition to considering whether under the Court's instruc- 


tions this defendant committed the crime of manslaughter and is guilty 


thereof, you have the right to consider whether the crime she is charged 
to have committed may have been assault with a dangerous weapon. This 
is a lesser offense which is included in the greater offense: Assault with 
a dangerous weapon. 

What is an assault? 

An assault consists of an unlawful offer or attempt with force or 
violence to do bodily harm to another coupled with a present ability to 
carry it into execution. When an assault is perpetrated with a dangerous 
weapon, it becomes an assault with a dangerous weapon. We often define 
a dangerous weapon as being the type of weapon which may inflict serious 
bodily harm. The test of whether any weapon is a dangerous weapon is 
the injury that it actually accomplishes; and certainly a butcher knife is 
a dangerous weapon. 

The law is that this defendant is presumed to be innocent. What 
does this mean? 

This means that there is no burden upon this defendant to prove her 
innocence. The burden of procedure, the burden of proof is entirely upon 
the Government which must prove the defendant guilty beyond a reason- 
able doubt. Unless the Government sustains this burden and proves be- 
yong a reasonable doubt that this defendant has committed all of the ele- 
ments of the crime charged to her, then you, the jury, must find the de- 
fendant not guilty. 

Proof beyond a reasonable doubt, however, means that the Govern- 
ment must prove the defendant guilty to a moral certainty but not to an 
absolute certainty. Proof beyond a reasonable doubt does not mean proof 
beyond all doubt whatsoever. As its name implies, a reasonable doubt is 
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a doubt for which you can give a reason to yourself; that is,a doubt which 


is predicated upon reason as contrasted to a doubt based upon sympathy, 
upon prejudice, or upon any other emotional element in your thinking. 

Proof beyond a reasonable doubt means simply this: If after a fair 
and impartial comparison and consideration of all of the evidence in this 
case, you can truthfully say to yourselves that you are not convinced of 
the defendant's guilt, then you have a reasonable doubt and your verdict 
should be not guilty. If, however, after you make a fair and impartial 
comparison and consideration of all of the evidence in the case you can 
truthfully say to yourself that you have an abiding conviction of the de- 
fendant's guilt, such a conviction as you would be willing to act upon in 
the more important and weighty matters in the course of your own daily 
lives, then you have no reasonable doubt and your verdict should be guilty. 

In determining whether the Government has established the charge 
against this defendant, you must consider and weigh the testimony of all 
of the witnesses who have appeared before you. You are the sole judges 
of the credibility of the witnesses. This means that you must determine 
which of the witnesses you are going to believe and to what extent you are 
going to believe them. : 

In determining how much credence you will give to the testimony of 
each witness upon the witness stand, you have the right to consider the 
demeanor of the witness, his or her manner of testifying, whether the wit- 
ness impresses you as having an accurate memory and recollection of the 
facts about which the witness is testifying, whether the witness’ displays 
any favor or prejudice towards the Government or towards the defendant 
and, of course, and invariably whether the witness has any interest in the 
outcome of the case. 

In determining the amount of credibility you will give to the testi- 
mony of each witness, you have the right to consider any evidence which 
relates to conflicting statements made on any prior occasion. ‘The Court 
has admitted in evidence one or more signed statements of various wit- 

nesses in which there is apparently or in which there is alleged to 
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be 2 conflict between what the witness aid on the day of the offense and on 
the witness stand. The purpose of this testimony is to permit you to bet- 
ter evaluate the witnesses’ testimony on the witness stand in the light of 
any conflict that the testimony in the course of the trial has with previous 
statements made by that same witness. 

If you believe that any witness wilfully testified falsely as to any 
material fact concerning which the witness could not possibly be mistaken, 
you are then at liberty, if you desire to do so, to disregard the entire testi- 
mony of that witness or any part of the testimony of that witness. 

You are further instructed that while the law makes this defendant 
a competent witness in her own behalf, you nevertheless have the right to 
consider her situation, her interest in the outcome of this case, all of the 
circumstances which surround her and you should give to her testimony 
such weight as, in your judgment, it is fairly entitled to receive. 

The District of Columbia Code provides that no person shall be in- 
competent to testify in either civil or criminal proceedings by reason of 

his having been convicted of a crime but such fact may be given in 
evidence to affect his credit as a witness. This means that the evidence 
in this case by which this defendant has admitted prior convictions and 
even prior arrests is no evidence whatsoever that she committed the of- 
fense charged in the present indictment. You may consider this testimony 
of prior arrests and convictions only insofar as it affects the defendant's 
credibility as a witness in the present case. 

There has been some reference in the closing statement of the at- 


torneys to the fact that one or more witnesses were not called, especially 


by the Government. This creates a condition which we recognize in the 
phraseology of the courtroom as the applicability of the missing witness 
rule. What is this rule? 

It is simply this: If a witness is peculiarly available to one side or 
the other in a case and if the side to whom the witness is peculiarly avail- 
able does not call that witness, the jury may infer that the testimony of 
that witness would be derogatory to the side failing to call the witness. 
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You note in this rule that the reference is made toa witness who is 

peculiarly available to one side or the other. The practical applica- 
tion of this rule is further limited by the fact that the subpoena powers of 
the court are available to both sides equally in a case of this kind. The 
Court will, by compulsive means if necessary, require the presence of 
any witness that either side requests in a case of this kind. | 

In connection with the credibility of witnesses, I must point out that 
the defendant in this case, according to the Government's testimony, gave 
to the police officers a signed statement. She denies at this time that cer- 
tain of the phraseology, certain of the statements, included in that state- 
ment were made by her. It is your responsibility in passing upon the 
credibility of the witnesses to determine whether those statements were 


or were not made. This is one of your responsibilities as the trier of the 


facts in this case. 

Proceeding now to the matters of the defense in this case; The de- 
fendant relies upon two separate independent defenses. This is entirely 
proper. A defendant in a criminal case is entitled to invoke as many 
recognized defenses as are applicable to the circumstances of his or her 
case. 

The defendant relies, in the first instance, upon a defense of insanity, 
that ‘is, that she was not of sound mind on the date that the offense was 
committed. In other words, this defense is that on the date that this of- 
fense was committed, she, the defendant was suffering from a mental dis - 
ease or mental defect and that her acts were the product of this mental 
disease or mental defect. | 

In order for you to convict the defendant of the offense with which 
she is charged, you must find that the Government has proved bey ond a 
reasonable doubt not only all the essential elements of the offense with 
which she is charged but also either that the defendant was not suffering 
from a mental disease or defect at the time of the offense or if you should 
find that she was suffering from a mental disease or defect, then, that the 
offense was not the product of any mental disease or mental defect from 


106 


which the defendant may have been suffering at the time of the offense. 
That is a rather long, complicated sentence. I must confess I don't under- 
stand it myself. 

It means this, however: The burden of proof in a criminal case is 
upon the Government at all times. There is a presumption of law that all 
persons are sane. The Government may rely upon this presumption until 

some evidence of unsound mind or insanity -- and I use the term 
interchangeably -- is introduced in the case. Once the defendant offers 
some evidence of unsound mind, the burden of proof is upon the Govern- 
ment then to prove the sanity of the defendant. 

The law does not hold a person criminally responsible if she is 
mentally deranged and if her derangement caused her to commit a crime. 
But it is not every kind of mental derangement or mental deficiency which 
is sufficient to relieve a person of responsibility for her act. 

On the contrary, a person may suffer mental abnormality and still 
be answerable for her unlawful act. 

In order for 2 person to be relieved of the responsibility for a crime 


by reason of insanity, there are two requirements: One, she must have 


been suffering from a mental defect or disease at the time of the offense, 
and, two, her acts must have been the product of that mental defect or 


disease. 


As to the first requirement that she was suffering from a mental 
disease or a mental defect, when I say disease I mean a deranged or ab- 
normal mental condition considered capable of either improving or de- 
teriorating. When I say defect, I mean deranged or abnormal mental con- 

dition which is not considered capable of either improving or de- 
teriorating and which may be either general or the result of injury or the 
residual effect of mental or physical disease. 

As to the second requirement that the criminal act was the product 
of a mental abnormality, this simply means that the act must have result- 
ed from or been produced or caused by mental disease or mental defect 
suffered by the defendant. Or, to put it another way, that the defendant 
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would not have committed the offense but for her mental disease or defect. 

For example, if you should find that the defendant committed this 
offense with which she is here charged and you further find that the de- 
fendant was, at the time she committed the offense, suffering from a men- 
tal disease or defect which so affected her that she was incapable of dis- 
tinguishing right from wrong or could tell right from wrong but was in- 
capable of controlling her actions, then you would find that the defendant's 
act was the product of the defendant's mental abnormality. 

To-repeat, a person is not relieved of a criminal responsibility 
merely because he suffers from a mental disease or defect at the time 

of committing the crime. She would still be held responsible for 
her unlawful act if there was no causal connection between her mental 
abnormality and that act. 

Basically there is, I repeat, a presumption of sanity. 

When the evidence is introduced of lack of sanity, then the burden 
if upon the Government to prove sanity. Every person is presumed to be 
sane until the contrary appears. However, when there is some evidence 
of mental disorder, as there has been in this case, then the presumption 
of sanity vanishes from the case and the burden is upon the Government 
to prove beyond a reasonable doubt that at the time in question the defend - 
ant was of sound mind or if she suffered from a mental disease or defect 
that the offense was not caused by the mental disease or defect, just as 
is the burden upon the Government to prove all of the other elements of 
the offense charged. : 

If you should find that the Government has failed to prove one or 
more of the elements of the offense charged in the indictment , as I have 
defined the offense to you, then you must find the defendant not guilty. If 

you should find that the Government has proved all of the elements 
of the offense but you have a reasonable doubt as to whether the offense 


or offenses were the product of a mental disease or mental defect exist- 


ing at the time she committed the offense, then you would find the defend- 


ant not guilty by reason of insanity. 
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And if you find the defendant not guilty by reason of insanity, your 
verdict must so state, that is, not guilty by reason of insanity. I will ex- 
plain the reason for that requirement in a few moments. 

If, however, you should find that the Government has proved the 
charge in the indictment and has also proved beyond a reasonable doubt 
either that the defendant was of sound mind at the time of the offense or 
that the act was not caused by any mental disease or defect from which 
the defendant may have been suffering, then you may find the defendant 
guilty. 

On the issue of insanity, among the witnesses who appeared in this 
case were members of the medical profession specializing in the science 
of psychiatry. Such a witness is usually referred to as an expert witness. 

A person who, by education, study or experience, has become an ex- 
pert in any art or science or profession, and who is called as a witness 

may give his opinion as to any such matter in which he is versed 
and which is material to the case. It is the general rule of evidence that 
a person may not express opinions from the witness stand. An exception 
is made, as I have outlined to you, in the case of an expert witness. 

You should consider the testimony of the different experts and the 
reasons which they give for their opinions. You are not, however, bound 
by any such opinion, or opinions. In other words, jurors are not required 
to accept the testimony of expert witnesses. The reason for this ruling 
is that if the expert witness is permitted to express an opinion from the 
stand and if you were bound by that opinion, the expert witness would be 
making a finding of fact and that is your responsibility in these cases. 
You may give to the opinion or opinions of the expert witnesses such 
weight as you deem them entitled to receive in light of all the circum- 
stances, whether that be great or slight, and you may reject any or all 


of the expert testimony if in your judgment the reasons for it are not sound, «+ 


You have also heard the testimony of certain laymen, certain non- 
professional witnesses with respect to the defendant's mental condition. 
When the issue is one of sanity or insanity, testimony by lay wit- 


nesses may be received in evidence and may be considered by the jury. 
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In weighing the testimony of these lay persons, it is proper for you to 
consider the surrounding circumstances as to each witness, his oppor- 
tunity for knowing about the matters to which he has testified, his willing- 
ness to expound fairly in reference to his knowledge and the basis for his 
conclusions in addition to the fact that he is a man admittedly untrained 
in the practice of psychiatry. | 

In weighing both the lay and expert testimony as to the defendant's 
mental condition, you will, of course, consider the extent of the witnesses' 
observation of the defendant or observations and the nature of the wit- 
nesses’ contact or contacts with the defendant. While you should consider 
the opinions of both lay and expert witnesses, as I have explained to you, 
you are not bound to follow the conclusions of any one of them because, in 
the final issue, the issue of sanity or lack of sanity as in all other issues 
of fact is for your determination as judges of the facts and of which facts 
you are the sole and the exclusive judges. 

If your verdict is not guilty by reason of insanity, this means that 
the defendant will be confined in a mental hospital for the mentally ill 

until the Superintendent has certified and the court is satisfied that 
such person has recovered her sanity, and will not in the reasonable future 
be dangerous to herself or others and in which event and at which time, 
the Court will order her released under such conditions as the Court may 
see fit. | 

We have another defense offered by this defendant, that is, the de- 
fense of self-defense. This is somewhat complicated. Iam going to de- 
fine it to you in two different mediums of phraseology , each of a have 
the same meaning. 

The law recognizes as excusable homicide the killing of dnother in 
self-defense. One of the defenses of this defendant is that she acted in 


self-defense. The Government, of course, denies that the defendant acted 
in self-defense and contends that the affray had terminated and that the 
deceased was departing from the scene of the affray when he was attacked 
by the defendant. The defendant denies that this was the fact. She in 
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essence says that she was still acting under an apprehension that she was 


or would be or her nephew would be attacked, and that she accordingly 


acted in self-defense. 

It is for you, the jurors, as judges of the facts to determine under 
the Court's instructions whether you accept this defense of self-defense 

or whether you do not. 

The burden of proving the allegations of self-defense is not upon 
the defendant. The Government which has the burden of proving all the 
essential elements of a crime must necessarily prove also beyond a rea- 
sonable doubt that the killing here was not in self-defense. If the Govern- 
ment does not establish to your satisfaction beyond a reasonable doubt 
that this was not self-defense, it has failed to prove the defendant's guilt 
and your verdict should be not guilty. 

The killing of the deceased in this case was done in self-defense if 
you find it was motivated by a reasonable appearance of necessity to use 
such force as caused the death of the deceased in order to protect the de- 
fendant or an immediate member of her family from deathor from ser- 
ious bodily harm. 

Necessity is the vital element of self-defense. This does not mean 
that the necessity must have been a real necessity. It is sufficient, if the 
defendant acted due to her belief in a necessity to defend herself or a 
member of her family. This belief in her own danger and her belief that 
she must necessarily use such force to defend herself as she did use must 

459 be reasonable. This is not to say that she must be correct in her 
belief. The appearance of grave danger alone is sufficient even though 
the danger does not in fact exist. 

In considering the reasonableness of the defendant's belief in the 
necessity for self-defense, you may consider all of the events transpir- 
ing up to and at the time of the killing. You may consider the prior events 
that took place on the evening or the morning of this killing. You may con- 
sider the previous attacks and the reputation of the deceased insofar as 
his reputation is before you by the evidence in the case. You may consider 
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the relative size and strength of the combatant, the weapons in use, if 


any, the availability of other obvious means of defense or any other fact 
which may have a bearing on the question of whether the defendant was 
reasonably justified in believing that she or a member of her immediate 
family was in danger. | 

Note, however, that her belief must exist at the time of the aoucatied 
act of self-defense. A prior belief that the deceased meant to harm her 
or a member of her family or a belief that the deceased might harm her 
in the future would not justify the defendant's act of killing as being one 
of self-defense. 

The standard you must apply in deciding the reasonableness of the 
defendant's belief in necessity to defend herself or a member of her 
family is the standard of conduct you would expect from a man or woman 
of ordinary prudence. Putting an ordinary man or woman in the same set- 
ting under like circumstances, can it be said that it would be reasonable 
for that man or woman to believe that the use of deadly force was neces- 
sary to prevent serious harm to herself or to a member of her family ? 

If you find that the belief in necessity of self-defense would be reasonable 
in the circumstances, you must also consider whether this belief was the 
motivating factor in the defendant taking the action that she did, For in- 
stance, if the threat of harm to the defendant so angered her that she 
killed in a fit of rage or passion, it would not be self-defense; or if a de- 
fendant who was justified in starting an action of self-defense finds that 
her opponent is so overcome or has withdrawn from the affray that the 
apparent necessity for self-defense is ended, then she is not justified in 
pursuing her attack for revengeful purposes. This does not imply that 
one who puts on the defense of her life is required neatly to measure the 
force of the attack to closely tailor the force of her defense to the 
situation, but if she can obviously repel the attack without deadly force, 
then it cannot be said that there was an apparent necessity for the use of 
a life-taking act of self-defense. ) 


There is no need to retreat in cases in which self-defense is pleaded. 
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A person has the right to stand his ground. There is no requirement 
that a person retreat before committing an act of self-defense. 

To find self-defense you must find a combination of the two ele- 
ments discussed. That is, a reasonable belief in the necessity for self- 
defense and the action of self-defense must be motivated by this belief; 
one without the other is insufficient. No matter how firmly one believes 
that she needs to defend herself with deadly force, she cannot justify 
self-defense if there was not a reasonable basis for this belief. 

I repeat, it is your duty to accept the law in this case as it is out- 
lined to you by the Court. You are the sole, the exclusive judges of the 
facts in the case. You must resolve any disputed point in evidence. You 
must arrive at what you consider the facts in the case to be and then ap- 
ply to those facts as you find them the law as it is outlined to you by the 
Court. 

The Court cautions you not to permit your judgment, your intelli- 
gence or your reason to be swayed by prejudice or by bias or by ill will. 
Your verdict is to be reached in accordance with the solemn oath that 
you took that you would well and truly try this case and a true verdict 
render in accordance with the evidence and in accordance with the law 
as it is outlined to you by the Court. You must consider this matter de- 
liberately and carefully in the light of the instructions which I have given 
to you. 

In reaching your verdict, you must use the same common sense, 
the same approach, the same intelligence which you would employ in de- 
termining any important matter in the course of your own daily lives. 

Your verdict, of course, must be a unanimous one. 


What possible verdicts may you return in this case ? 


You may return a verdict of guilty of manslaughter. You may re- 


turn a verdict of guilty of assault with a dangerous weapon. You may 

return a verdict of not guilty. Or you may return a verdict of not guilty 

by reason of insanity. There are four possible verdicts in this case. 
To each of you, I say that you must decide this case individually 


and upon the basis of your own ultimate conclusion in the case. You 
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must, in the future, justify your verdict in this case fundamentally to your 
own conscience. With this in mind, I believe it is wise for me to point out 
that it is unwise for you immediately upon entering the jury room to an- 
nounce in a loud clear voice that you will stand for only one verdict, in the 
case. 

If you take this position at the outset of your deliberations, it may 


cause you as a matter of pride to hesitate to recede from this position, 


even though the discussion in the jury room may convince you that your 


first impression of the case was erroneous. 

I repeat that each of you must decide this case for yourself. You 
should not change your honest conviction merely because a majority of 
the other jurors hold a different view than you yourself hold. On the other 
hand, if you find yourself in the course of your deliberations a decided 
minority upon a particular point, you should appraise or reappraise your 
situation. You should ask yourself why the evidence on this particular 
point made such an impression upon you when it did not make a similar 

impression upon the minds of other jurors who are equally honest 
and equally intelligent with yourself. 

I repeat, you should not change your honest conviction solely for 
the purpose of reaching a unanimous verdict but, at the same time, I sug- 
gest that you listen to the arguments of your fellow jurors with deference 
and with a desire to be convinced; in other words, with an open- -minded 
attitude towards the viewpoints of the other jurors. I repeat, your verdict 
must be a unanimous one. ! 

The exhibits which have been admitted in evidence here are avail- 
able for your examination in the jury room, if you desire to see them. 

You may ask the Marshal who will be in atentaucé on the coanoe door 
for any or all exhibits, if you desire to see them. 

Will counsel approach the Bench? 

(At the Bench): 

THE COURT: I will assume that counsel renew any requests here- 
tofore made for specific prayers and that they renew their objections to 
any prayers that were discussed and to which they initially voiced objection. 
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Mr. Caputy, do you request further charge? 

MR, CAPUTY: No, Your Honor. 

THE COURT: Do you have any objection to the charge as given? 

MR, CAPUTY: No, Your Honor. 

THE COURT: Mr. Dreos, do you request any further charge? 

MR. DREOS: We do request in accordance with the instructions 
submitted that they should have been given, and, further, there is this 
one point that struck me, Your Honor, with respect to the matter of their 
arriving at their verdict: that first of all before they can consider the 
question of not guilty by reason of insanity, they should come to a verdict 
of guilty on the issue of whether or not, without regard to the insanity is- 
sue, she is guilty. Iam not sure that this was made clear. 

THE COURT: It is conceivable that they consider the defense of 
insanity and decide that she is not guilty by reason of insanity. 

MR. DREOS: That is true. 

MR. SULLIVAN: My thought on this is that the defense of insanity 
can only arrive if the jury finds the defendant is guilty, so they have to 

consider the defense of self-defense first. If they find the defense 
of self-defense does not apply, it is only then that they consider whether 
or not she is guilty by reason of insanity. The defense is meaningless 
if they come to a verdict of not guilty by reason of insanity. It is mean- 
ingless in this factual situation because we have to consider that she is 
not guilty by reason of self-defense. 

THE COURT: I think the Court has pointed that out. 

Do you have anything else ? 


MR, SULLIVAN: No, Your Honor. 
* * * 


[Filed Feb. 12, 1961] 


[NOTE FROM JURY] 


Your Honor, 
May we have a clarification on your charge to the 
jury on "self-defense" and also "assault with a danger- 


ous weapon" 
Thank you 
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[ Filed March 16, 1962] 
MEMORANDUM OF THE TESTIMONY OF DR. HARRIS 


MEMORANDUM tS 


Pursuant to statements made by defense counsel at the Motion For 
New Trial heard on Friday, March 9, 1962, defense wishes to give the 


court the following information: 

(1) The case which was mentioned as containing testimony con- 
tradictory to was the Trembly case, a petition of Habeas Corpus 288-61. 

(2) Dr. Harris was the psychiatric witness in this case for Saint 
Elizabeths hospital. | 

(3) The opinion written by Judge Holtzoff December 8, 1961 
mentions that the psychiatrist from Saint Elizabeths testified that, while 
it was a very debatable point he would classify Trembly's sociopathic 
personality as a mental illness. 

(4) Defense Counsel has discussed this matter with Dr. Harris. 

r. Harris stated that he did testify that Trembly was suffering from a 

mental illness but distinguished the cases on psychiatric grounds which 
defense counsel is not sure are legally distinguishable. | 

(5) While Judge Holtzoff's Reporter believes he recalls, typing a 
transcript of the Trembly proceedings, there is no record of such and 
the transcript is not to be found in any files in this Court. 


/s/ John P. Sullivan 
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[ Filed March 16, 1962] 
JUDGMENT AND COMMITMENT 

On this 16th day of March, 1962 came attorney for the government 
and the defendant appeared in person and by counsel, John P. Sullivan, 
Esquire and George C. Dreos, Esquire; 

IT IS ADJUDGED that the defendant has been convicted upon her 
plea of not guilty and a verdict of guilty of the offense of manslaughter, 
and the court having asked the defendant whether she has anything to 
say why judgment should not be pronounced, and no sufficient cause to 
the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of from Four (4) years to Twelve (12) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 


judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Edward A, Tamm 
United States District Judge 
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[ Filed March 23, 1962] : 
[EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS - SENTENCE] 


SENTENCE: U.S. vs. ELSIE V. JONES CR. NO. 623-60 
Friday, March 16/62 
BEFORE: The Honorable EDWARD A. TAMM, Judge 
APPEARANCES: 
For the Government: 


JOEL D. BLACKWELL, Ass't. U.S. Attorney 
AMY TIPTON, Probation Officer 


For the Defendant: 


J.P. SULLIVAN, Esq., and 
G.C. DREOS, Esq. 


PROCEEDINGS: 
THE DEPUTY CLERK: Case of United States versus Elsie V. Jones. 
THE COURT: Mr. Sullivan, I have reviewed the memorandum 
that you filed with the Court yesterday or the day before. I have checked 
the case to which you referred. I was unable to find any transeript of 


Judge Holtzoff's case as you indicated there was no record of it. I too 


was unable to find any record of it. 

MR. SULLIVAN: But his opinion, Your Honor, does indicate that 
Doctor Harris testified on page 4, as I suggested. 

THE COURT: Yes, that is correct. 

Is there anything more to be said? 

MR. SULLIVAN: Well, Your Honor, the only thing I ee say is 
if you do find that significant and if you think that a transcript would be 
important, I would move that you would order the court meporter, 

Mr. Nevitt, to make a transcript of Doctor Harris’ testimony in that 
case. 

THE COURT: It doesn't impress me. I think I must evaluate 
the problems of the current case in the light of the current case. Ido 


not find much by way of encouragement from your viewpoint in the matter. 
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MR. SULLIVAN: I see. Well, I think my whole rationale is based 
upon a somewhat analogous situation that arose in Blocker. I mean the 
fact that the psychiatrist at St. Elizabeths formerly just as a routine 
matter said, Yes this person is a sociopath but sociopathy is not a 
mental illness. Then suddenly, they pulled a big switch and the Court of 
Appeals said, Well now, in this situation where the defendant has been 
convicted of first degree murder and the psychiatric testimony indicated 
that sociopathy was not a mental illness and now it says that it is, they 
changed their testimony. 

Well, here we have the Government's only competent witness to 
rebut the evidence that we introduced and bearing in mind that once we 
produce competent evidence, they have a strong burden to overcome. 

THE COURT: Which apparentely they carried in this case. 

MR. SULLIVAN: As far as a burden of persuasion to the jury in 
this case, quite so because the jury obviously came in with a guilty 


verdict having this issue in mind. 


Iam saying as a matter of law though, Your Honor, perhaps because 
of my inadequacies of not finding out about this at the time of trial so I 
couldn't ask him about this. Secondly, I think as a matter of law, the 
very fact that he has within the year testified that sociopathy is a mental 
illness, I think it is very analogous. Iam quite willing to admit it is 
not on all squares with the Blocker case but it is extremely analogous. 
We have a change in testimony: within a year, the same psychiatrist has 
said that sociopathy is a mental illness and in our case, he says itis 
not. If he had said in this case that sociopathy was a mental illness, 
then there wouldn't have been any question evento send to the jury. On 
this question, Your Honor would have had to direct a verdict of guilty 
by reason of insanity. 

So the only testimony the Government had to do to the jury was 
the testimony of the psychiatrist and I think it is not only weak as a 
matter of fact but I think as a matter of law, it puts us squarely within 
the rationale of the Blocker case. That is the way I look at it, Your 
Honor. 
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THE COURT: Ido not share your views. 
MR. SULLIVAN: Thank you, Your Honor. 
THE COURT: However, to keep the record entirely clear, the 


4 record will indicate that further argument was made upon your motion 


for judgment N.O.V. -- What was your motion specifically ? 

MR. SULLIVAN: For a new trial, Your Honor. 

THE COURT: For a new trial, and that the Court after argument 
denied your motion. 


Is there anything you want to say before sentence ? 
* * * * 


[ Filed March 29, 1962] 
ORDER 

Let the applicant proceed on appeal without prepayment of costs. 

It appearing that all or certain portions of the Stenoenannle 
transcript of proceedings before this court will be needed for 
determination of the appeal, it is this 29th day of March, 1962, 

ORDERED, that portions of the stenographic transcript shall be 
prepared at the expense of the United States. | 


/s/ Edward A. Tamm 
Judge 


